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CPD Corner

Chung Pui Lam J.P.
Senior Partner, Chung & Kwan

Most of the provisions in The Building
Management (Amendment) Ordinance
have come into operation on 1 August 2007.
The amendments introduced will greatly
affect the management of buildings and
estates as well as the operations of the
Management Committee(MC) of Owners
Corporations(OC). The following are some
brief comments on the more relevant
amendments in the hope that they will
enable Members to better cope with the
changes involved.

1. Appointment of members to the
Management Committee (MC)

At a meeting of owners convened for the
appointment of a MC if the number of
candidates for the MC does not exceed the
resolved number there is no need to carry out
any voting procedure and all the candidates
shall be deemed to be appointed as members
of the MC including the Chairman, the Vice
Chairman, the Secretary and the Treasurer.

However if the number of candidates is
more than the resolved number then voting
and counting of votes have to be carried out
according to the “first past the post” voting
system. Names of candidates should be
listed according to the number of votes held.
The topmost candidates holding the greatest
number of votes should be appointed as the
members of new MC.

Therefore, each candidate need not obtain
more than half of the number of votes of
those present at the meeting to be elected
and there is no need to adopt the knock-
out voting procedure until each candidate
manages to obtain more than 50% of the
votes of those present at the meeting.

Should there be more than one candidate

for the post of Chairman, Vice Chairman,
Secretary or Treasurer the “first past the
post” voting system is also applicable to
their appointment.

If two candidates should have an equal
number of votes the person who presides
over the meeting shall determine the result
by drawing lots.

Filling vacancies of MC

Should a vacancy occur in the MC the OC
can at a general meeting of owners appoint
an owner to fill the vacancy until election
of the MC at the next AGM. If no general
meeting of owners is convened the MC can
appoint any owner to fill the vacancy but
the appointment can only last till the next
general meeting of owners (not necessarily
an AGM).

The same procedure is to be adopted should
avacancy arise for Chairman, Vice Chairman,
Secretary orTreasurer.

Therefore the term of office for any person
filling a vacancy occurring in the MC will
depend on whether the appointment is
made at a general meeting of owners or at
a MC meeting.

Protection for MC members

Individual members of a MC shall not be
held personally liable when he is acting in
good faith or in a reasonable manner in
carrying out any act on behalf of the OC in the
exercise or purported exercise of the powers
conferred by the BMO on the OC or in the
performance or purported performance of
the duties imposed by the BMO on the OC.

Therefore members of the MC are protected
from being personally liable for their acts
so long as they act in good faith and in a
reasonable manner taking into consideration
all factors involved (including the advice of
professionals) and at the same time they
are dutiful in the performance of the duties
imposed by the BMO on the OC and does
not exceed the powers conferred on it by the
BMO.

Number of MC members, theirallowance
and required Statutory Declarations

First of all the number of members in a MC
should be resolved at a general meeting of
owners.




In addition whether stipulated in the DMC or
not the meeting of owners can appoint one
of the MC members as a Vice Chairman.

Only the MC Chairman, Vice Chairman,
Secretary orTreasurer is permitted to receive
an allowance. Whether stipulated in the
DMC or not no other member within the MC
will be permitted to receive any allowance.

At the same time, there is a new requirement

for members of the MC to, within 21 days

of their appointment, lodge with the MC

Secretary a statutory declaration in a

specified form (LR169) stating that he is

not:

(a) an undischarged bankrupt or within
the previous 5 years, had either
obtained a discharge in bankruptcy or
entered into a voluntary arrangement
within the meaning of the Bankruptcy
Ordinance; or

(b) has, within the previous 5 years, been
convicted of an offence in Hong Kong or
any other place for which he has been
sentenced to imprisonment whether
suspended or not, for a term exceeding
3 months without the option of a fine.

The Secretary of the MC should lodge the

declaration forms received with the Land

Registrar within 28 days of the receipt of such

forms (except for the appointment of the first

MC). If a change occurs in any matter stated

in the declaration form, then the person

who made the declaration shall, within 21

days after the change occurs, lodge with

the Secretary of the MC another declaration
stating the particulars of the change. The

Secretary of the MC shall then lodge the

Declaration of Change of Particulars Form

with the Land Registrar within 28 days of the

receipt of the Form. Should the change of
particulars relate to the Secretary he should
within 28 days after the change, lodge the

Declaration of Change of Particulars Form

with the Land Registrar.

References to the Majority of Votes

For the avoidance of doubt in determining
whether a resolution is passed by a majority
of votes at a meeting convened under the
BMO the following shall be disregarded:
e Owners or members, as the case may
be, who are not present at the meeting
e Owners or members, as the case may
be, who are presenting at the meeting
but do not vote
Blank or invalid votes
Abstentions

In other words, when counting votes, only
valid votes in the ballot box need be taken
into account. The management shares of all
invalid votes, abstentions and those who are
present at the meeting but do not vote need
not be taken into account.

Appointment of Proxies

A proxy appointed by an owner to attend
and vote on his behalf at a meeting of the
owners or at a meeting of the corporation
should be in the prescribed Form 1 or Form
2 set out in Schedule 1A of the BMO. Form
2 is for use at a meeting of the owners after
the formation of the Owners’ Corporation.
There should be no instructions on how to
vote in the proxies.

The instrument of proxy shall be lodged with
the MC Secretary at least 48 hours before the
time for the holding of the meeting so as to
provide sufficient time for the MC Secretary
to complete the necessary procedures which
he has to make (the Chairman has no right
to shorten the said period of 48 hours):

(a) the Secretary should issue a receipt to
all the owners who have lodged the
instruments of proxy to acknowledge
receipt of the instrument before the time
for the holding of the meeting and leave
it at the flat of the owner or deposit it in
the letter box for that flat.

(b) prepare a list setting out the information
of all the flats with instruments of proxy
lodged and display it in a prominent
place at the place of the meeting before
the time for the holding of the meeting
and keep it displayed till the conclusion
of the meeting. (Note: Do not display
the name or other personal particulars
of the owner in order to avoid breach of
privacy); and

(c) MC Chairman or person to preside over
the meeting to determine the validity
of the instruments of proxy received by
ensuring the following:

(i) the instrument is in the form set out
in Form 2 in Schedule 1A

(i) it is signed by the owner (if the owner
is a body corporate, signed by a per-
son authorized by the body corporate
and impressed with the chop or seal
of the body corporate); and

(iii)the instrument is lodged with the
convenor at least 48 hours before the
time for the holding of the meeting.
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Procurement of supplies, goods and
services

All procurement for supplies, goods and
services, if exceeding or likely to exceed
$200,000 (existing legislation is $100,000)
shall be procured by invitation to tender. If
it does not exceed this amount invitation to
tender can be waived (but have to ensure
that it does not exceed 20% of the annual
budget of the OC. Otherwise, invitation to
tender is still required and whether it is to
be accepted or not shall be decided by a
resolution passed by a majority of votes at
a general meeting of the OC.)

If the procurement exceeds 20% of the
annual budget of the OC invitation to tender
is required and acceptance of any tender
should be by a resolution of a majority of
votes at a meeting of the OC. This means
that all valid tenders received should be put
up to the general meeting of the corporation
to decide which should be accepted. If
tenders received are too many a short listing
exercise according the guidelines set out in
the Code of Practice (effective 1st August
2007) can be carried out. In other words
invitation to tender and a resolution to be
passed by a majority of votes at a general
meeting of the corporation is required.

Example (1). The annual budget of the
estate is $5,000,000 and cost for the works is
estimated to be $1,000,000, then invitation
to tender and a resolution of the majority of
votes at a general meeting of the corporation
is required

Example (2). The annual budget of
the estate is $800,000 and estimated cost
of works is $180,000 (i.e. exceeding 20% of
the annual budget of the estate) then even
though the cost does not exceed $200,000
but invitation to tender and a resolution of
the majority of votes at a general meeting of
the corporation is still required.

Still, there are exceptions:(i)if the procurement
for“supplies, goods or services are of the
same type as the supplies, goods or services
that is provided by the supplier for the
time being and (ii)the relevant supplier is
providing supplies goods or services to the
OC for the time being (e.g. the incumbent
+ management company, cleaning contractor,
/Lft maintenance contractor) and (iii)a
resolutlon of the owners has been passed at

eneral rﬁeetlng thatthe relevant supplies,

goods or services shall be procured from
/ supplier on such terms and conditions

as s cified in the resolution instead of by
tation to tender, then even though the

alue exwo ,000 or 20% of the annual

10.

budget of the OC, tendering can be waived.

OCs and all managers have to comply with
the above statutory requirements.

Consequences of non-compliance with
statutory requirements on procurement

Non-compliance with statutory requirements
does not affect the validity of the contract
unless (i) the contract has been voided by a
court order (ii) the corporation resolves at a
general meeting to void the contract due to
non-compliance.

In addition any person who enters into
a contract for the procurement of any
supplies, goods or services otherwise thanin
compliance with the statutory requirements
may be personally liable for any claims
arising from the contract.

Therefore, for avoidance of claims, damage
or loss, all managers and MCs should ensure
that statutory compliances are met.
Display of information about
proceedings

legal

If the OC is party to any legal proceedings,
irrespective of whether the proceedings
are made by the corporation or against
the corporation, the OC should notify the
owners by:

(a) (If the proceedings are against the
corporation) displaying a notice
containing the particulars of the
proceedings in a prominent place in
the building within 7 days of receiving
any court documents commencing the
proceedings and causing the notice
to remain so displayed for at least 7
consecutive days:

(b) (If the proceedings are made by
the corporation) displaying a notice
containing the particulars of the
proceedings in a prominent place in
the building within 7 days of issuing
any court documents commencing the
proceedings, and causing the notice
to remain so displayed for at least 7
consecutive days.

Inspection of the books of account

The MC should at the request of not less
than 5% of owners, allow such owners or
such persons appointed by the owners, at
reasonable hours to inspect the books or
records of account, bills, invoices, vouchers,
receipts and other documents referred to in
the books or records of account kept by the
MC.
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11.

12.

13.

Therefore, the MC has to have a prior
understanding with the management
company on arrangements for requests from
5% of the owners to inspect such records
and should make prior arrangements for
their storage.

Besides managers should

(a) permit any owner, at a reasonable hour,
to inspect the Income and Expenditure
Account (I & E) and the Balance Sheet,
ad the account and auditor’s report on
the | & E and Balance Sheet and

(b) after receiving payment of reasonable
copying charges, to provide owners
with copies of the | & E and Balance
Sheet or copies of the accountant or
auditor’s report on the | & E and the
Balance Sheet.

Opening of accounts by manager

If there is an OC, the manager should
open one or more segregated interest
bearing accounts, each of which should
be designated as a trust account or client
account, for holding money received by
him from or on behalf of the OC in respect
of the management of the building. At the
same time, the manager should display a
document showing evidence of the above
bank accounts opened and maintained by
him in a prominent place in the building.
For any money collected by the manager
from or on behalf of the OC as a special fund
the same practice should apply.

Termination of manager’s appointment

A corporation may, at a general meeting of

the corporation convened for the purpose,

terminate by notice the DMC Manager's

appointment without compensation by a

resolution:

(a) passed by a majority of the votes of the
owners voting either personally or by
proxy; and

(b) supported by the owners of not less
than 50% of the shares in aggregate.

For termination of a non-DMC Managers’
appointment (for example: a manager
appointed by contract) where the
employment contract contains no provision
for the termination of the manager’s
appointment the above mechanism should
also apply.

Obligations of manager after
appointment ends

If the manager’s appointment ends for any

14.

15.

16.

reason, he shall as soon as practicable after
his appointment ends (in any event within
14 days of the date his appointment ends)
deliver any movable property in respect of
the management of the building that is in
his possession and that belongs to the OC
(if any) or owners to the MC (if any) or the
manager appointed in his place. Take note
that only movable property is referred to
in the above. Delivery of other documents
such as | & E and Balance Sheet remain
unchanged at within 2 months of the date
his appointment ends.

Meetings of MC

The MC secretary should at least 7 days
before the date of the meeting in a prominent
place in the building for at least 7 days. At
the same time certified minutes of the MC
meeting should be displayed in a prominent
place in the building within 28 days from the
date of the MC meeting for 7 consecutive
days.

Any owner may, in writing, request the OC
to supply him with copies of the certified
minutes. The MC shall supply such persons
with the concerned copies upon payment of
a reasonable copying charge.

Convening a meeting of the OC at
the request of not less than 5% of the
owners

At the request of not less than 5% of the
owners, the Chairman of the MC should,
within 14 days of receiving the request,
convene a general meeting of the OC, for
the purposes specified by the owners and
hold the general meeting within 45 days of
receiving such request. The MC Secretary
shall at least 14 days before the date of the
general meeting of the OC, give notice of
the meeting to each owner and the tenant'’s
representative (if any) and display the notice
of meeting in a prominent place in the
building.

This amendment has rectified the existing
legislative loophole where no period has
been specified for the convening of a general
meeting of the OC.

Again, any owner may, in writing, request the
OC to supply him with a copy of the certified
meeting minutes. The MC Secretary shall
supply such persons with the concerned
copy upon payment of a reasonable copying
charge.

The Code of Practice has also come into
effect on 1 August 2007.
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