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Determining Management Expenses under the BMO

KY Kwok
Li, Kwok & Law, Solicitors & Notaries

Determining the amount of management expenses payable by the owners is one of the basic functions of
the Incorporated Owners (“IO”) or the Manager of a building. While individual Deed of Mutual Covenant
(“DMC”) might not have been well drafted to provide clearly for the applicable formula and mechanism, one
would naturally expect that at least our Building Management Ordinance (“BMO”) would be unequivocal and
comprehensible to the owners on those issues. Unfortunately and perhaps surprisingly, this is far from true.

Sections 21 and 22 of the BMO provide that the “Management Committee” shall determine the amount to be
contributed to the General Fund and the Contingency Fund. It also requires the Management Committee to
prepare a “budget” for determining the amount payable by the owners to those funds in accordance with
Schedule 5. Putting it simply, the General Fund is for payment of the daily management expenses of the
building, whereas the Contingency Fund is for defraying the costs of unexpected or urgent nature. Hence,
the above provisions apply both to the day-to-day management expenses as well as non-recurrent expenses
like major renovation of a building.

In the Court of Appeal’s decision in The Incorporated Owners of Evelyn Towers’ case back in 1987, it was
held that a resolution passed in an Extraordinary General Meeting of the 10 for increasing the management
fee and management deposit payable by the owners was not valid, as the money represented contributions
to be made to the funds mentioned in section 21 of the BMO (then known as the Multi-storey Buildings
(Owners’ Incorporation) Ordinance), and should be determined by the Management Committee rather than
the owners in general meetings.

As The Incorporated Owners of Evelyn Towers was decided by the Court of Appeal, it was followed in a
number of subsequent cases before the Lands Tribunal. In The Incorporated Owners of Wah Lai Mansion,
Marble Road v. Lee He Wan Eddy and others LDBM 53 to 61 of 2001, it was held that the owners of the
building had no obligation to contribute to the renovation cost of the building, partly because the matters
were resolved in a general meeting, and there was no “determination’by the Management Committee that
owners should pay the sum. The following is extracted from the judgment: —

CRBEDIE 22GNRTE - BMEDEE I E AR BKBBABERIRSE - BUEBE MDA R E R AWBERE
BB REBENHDBVARHERZE QBTN -

Al 202 REBABRAI R WA —HERAE S UREMBRAEFIBZESMENRT - KEZBHNEE

BEBRE—H - BEXETFHANNFTE LEAHEEZESRREIZAMENNERETE - BEDEE | AREEZE
CRBFLERARE - BERNBRE - DEE BN RKHABLERR -
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------ KIER The Incorporated Owners of Maple Mansion&k Ho Yiu Keung and Regent Talent Industrial Limited
LDBM 98/2000 B {EH BRI &I EIR  TEZE REEL TINEHOR -

RPIE 29 GRIRTE " BRABGH S EREN  RMEFIR T ZENRNRZUNEE  EHEEZESRKEET

ERHIT - AtE 21 B22BGAMREANBEVNEREREZESTE  MEETEEESTERR B

/ncor,oorated Owners Of Evelyn Towers & Anor. v. Darlingford Ltd. & Ors - — 52 BRI — % - MARE
VAR MIE R A RIRAERREIORER 7

------ AEMBRLEETBEANNE  YARERESORE  BROMARNEEET - HBE TR EENA
EFTIT o

In another case The Incorporated Owners of Faraday House v. Leung Hang Yin and another LDBM 215
of 2005 (19th September 2006), the 10 sought to recover certain arrears of management fees from some
owners. The Lands Tribunal held that the Management Committee had not observed the requirement
of section 21 and Schedule 5 of the BMO, in that no “budget” had been prepared in determining the
management expenses, and said as follows: —

“ElJ:Lﬂ%‘XTﬁ DEEMERZESANEERENAERR VAR ARBBENBEEFEREE - TBEE]
ERRALAFRESFNRERS - it DB | 2RERAINNEREFBLTEANFRBBNBEELSE
+a+,é;t|ﬂ€ o REAER - DEB | WA RZGPIMREE 1 RORENRE -

ZAEPIM RS RBANBEE 21(1)IFEEHRE - F21(1N)RTEEFE —RKMELERE > MISEHEER
B1I2EANESHUFER - MR FEHRBURBRER/ELE [ix |RETRETRUEMREHE I i
EEAEERE-

B AFEEHE DEE | BB ERERAINNERESRA TS FZIEIFE 21 GEMREWRE o7

It was therefore held that the 10 could not recover the arrears of management expenses from the
Respondent owner. After losing the legal battle, the Management Committee passed a resolution in 2007
to “determine”, perhaps retrospectively, the management charges payable by the owners for 2002 to 2007,
and adopted some budgets prepared by the Manager for the relevant financial years. 10 then initiated a
second round of legal action against the owners concerned. Even in the second case (i.e. LDBM 405 of
2007 decided on 29th December 2008), the Lands Tribunal still emphasized as follows: —

RESTRRE FMESCHIR - HEFMARBEE ATESHBELSETAHNNEEESCE BECHEZESNEDN
MEME - BIFEEFRSBBEBZR  WEREGEHTTE : & LFEZRM Darlingford Limited & Ors v The
Incorporated Owners of Evelyn Towers & Anor, CACV 172/1986 (19873 A6 H) - "EHREFLEZERE
Bl - 55| AR E A E G B aA S R A -

PTA BAARFEEMNEE DEAER AT 2006 22007 FENMBERE - WEXTA® BB - BERIEEE
EEZEBEWITHRANMRTE  BRIBRZRETIBNAREEE XX WLAEEHN -

However, as there were by that time “determinations” by the Management Committee of the amount of the
management fees concerned, |0’s claim for arrears was partly upheld on this occasion (the Tribunal did
not allow those arrears already claimed in the first action, because of the legal principle known as “res
judicata”, namely that 10 could not sue the owner again for the same debt, when its first action had failed).
At the end, after engaging in litigation for years, IO managed to recover only part of the arrears in the total
sum of HK$50,000 odd, and it is not known whether that was sufficient to cover the legal costs which might
have been taxed off (i.e not recoverable from the Respondent owner).
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As can be seen from the cases, the potential implications can be serious, as all resolutions passed in
general meetings on the amount payable by the owners of the monthly management fees and major
renovation projects, without the support of a corresponding resolution of the management committee after
adopting the “budget” procedure under Schedule 5, may be subject to challenge. Not many owners or even
property managers are aware of such potential pitfalls. Indeed, whether a building should be engaged in a
major repair or renovation project, and the various corresponding decisions like the contractors to engage,
the renovation proposal to be adopted and the owners’ payment schedule are questions typically decided
by resolutions passed in the general meetings, especially in light of the procurement requirement under
section 20A of the BMO (i.e. the service providers should be selected by the owners in general meeting,
if the contract sum exceeds or will likely exceed 20% of the annual management expenses of the whole
estate). If, however, as in the above decided cases, the amounts are regarded as owners’ contributions to
the Contingency Fund, those resolutions passed in a general meeting will be of dubious validity, as there
may not be any “determination” by the Management Committee. The idea of having another resolution
passed by the Management Committee to endorse what has already been endorsed by the owners in
general meeting sounds superfluous if not preposterous. Indeed, if the majority members of the Management
Committee hold a different view from the majority of the owners, so that no endorsing resolution of the
Management Committee can be procured, the resolution of the owners in the general meeting will hardly
take effect. Further, some Management Committees may wish to leave the decision on whether to increase
the monthly management fees to the owners in general meeting. They may also be punished for doing so
when it turns out that only the Management Committee is entitled to make the decision.

Surprisingly, after all these years, it has not been suggested that the BMO should be amended to clarify
these issues and the confusion caused, not even in the latest consultation paper for the proposed
amendment of BMO.

Although the much-needed statutory clarification and amendment has not been forthcoming, the Lands
Tribunal finally declined to follow the Evelyn Towers' decision in a recent case Z#tERIE/ERTHE 7T
AE#EF U421 DBM 169/2014 (16th April 2015). In that case, an owner challenged the validity of two
resolutions passed in the general meetings of the 10 to increase the management fees. The Lands Tribunal
purported to follow some observations made by the Court of Appeal in another case to the effect that
according to section 14 (1) of the BMO, the resolution passed in a general meeting of 10 should be binding
on all owners and the Management Committee. The Tribunal said as follows: —

ST ROEBIREIE 20 ~ 21 0 22M& SN EMTRE TE#EMIEE?KJ?H’]%?J RiGEENEERZE® - HER
RETMERBRNENEEENRE  CEEERES W%&Liﬂ BRBR ABRBEBNZREXEIRNEA
B BHRENR  REMEXRIASEBR  ARNEEZEQEREAE  FARARERERNE?

--fE Incorporated Owners of Evelyn Towers and Anor v Darlingford Ltd. and Ors---- &8 F3F EEZ R 1E — @4
PRI » - & 5| Incorporated Owners of Evelyn Towersiz %] > MR ETMNEREZE@MER  LEMNH
FEIEB R ©

------ BEFHWEAFITEAEEEZBHCMP 911/2011 (EERBZED - 21/10/2011) —F - LHFELEIR
T EHE R LARERE LR AIR B EEEXFASBRBNRR EREEEZESRAGKAE21IRBANE
R B —EBEM AR - mT

L UREERT G ETAE - GREMERIEODE 14(1) FABR BRAKD BERTIN - BRERE
REB—EAER D —IEDIE SEENAEZBAMETIRENNER - EREEGREREETTE - MUAEE
RENRTE  HERZBREEZEQRE LGS 21 BETEEBEARANRE  MUFHE 1 EERE
1445
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------ AETORAELRECRBERRARAERZREY  AREN—RAANEE BENEBEREIESER
o ESEREANEER  —REXIPREMRAGRR - BLFIR  ZEEESHNER - WRRMNATEE
HTREHPRTE - AERA > ZERREXEUREEAEE - XGOS - TERAERNRA -

------ B FSREREH#IR Incorporated Owners of Evelyn Towers B9S2 163 - BLER B 893 (60 2248 - N
LHEZROIFMRANREER - YN FHMZAR SN OEEERTR - FIURNERNFFEH RO EERA
i ~NER4% Incorporated Owners of Evelyn Towers —ZEFiMIBREY ©

------ W= ERIEE 14 IREERNE - BHIAVEE - 1401) KRB L - WWEBBRIBA R MEZREABAL
REMOnERrNEAE(ERERAQ TR REEERBRER)  BEAEHRAR BREEEZESH
RG—R%FE  HAORD - MZGEHIE21(2) & - SHBE 14(1) GRZE LABNPIIMER <~

The Lands Tribunal also held that the “budgets” need not take any special form. The law only required
reasonable estimation of different kinds (and not individual items) of management expenses.

The decision in the said/BER77HE 777 A/E's case is clearly correct, and must be preferred to the
earlier decisions of the Lands Tribunal to the contrary. However, the Court of Appeal’s decision in the
Evelyn Towers’ case, which has been ruling us for more than 28 years, has not yet been overruled. While
it is hoped that the recent decision will be followed in subsequent cases, the BMO should preferably be
amended to clear all possible doubts, so as to avoid dragging the owners into unnecessary litigation.

Other than General Fund, Contingency Fund mentioned above, Paragraph 4 of Schedule 7 of the BMO
provides that the Manager shall establish and maintain a Special Fund to cover “expenditure of a kind
not expected by him to be incurred annually”. Obviously, for some maintenance or renovation works, they
may fall within either the Contingency Fund or the Special Fund. Further, the DMC may provide for the
establishment of other funds like Sinking Funds, Capital Equipment Funds, Major Maintenance Funds etc..
The position may again be rather confusing.

Each of the funds in question may provide for different ratio of contribution by the owners, and as seen
above, different mechanism for determining such ratio. For example, for the Contingency Fund, the amount
of the owners should be required to contribute should be determined by the Management Committee
according to sections 21 and 22 of the BMO, and not by a resolution passed in the general meeting of the
IO as in the case of the Special Fund as provided in Paragraph 4 of Schedule 7.

In Young Kwok Sui & Another v. The Incorporated Owners of Fontana Gardens LDBM 76/2011 (7th
September 2011), the 10 resolved to carry out repair and maintenance works including the external walls,
the air-conditioner support frames and protective boards, the outlet pipe ducts and window heads, and
that the owner of each unit shall share the expenses equally. However, the relevant sub-DMC provides for
another formula for sharing contributions.

IO argued that the fund established for the repair and maintenance works was a Special Fund within the
meaning of Paragraph 4 of Schedule 7 to the BMO, being expenditure for a one-off large scale project not
expected to be incurred annually. 10 could therefore determine, by a resolution of the owners, the amount
to be contributed to the Special Fund by the owners, and that 10 did so, and determined that the expenses
should be shared amongst the owners equally.
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However, the Lands Tribunal held that the works were within the ambit of the relevant sub-DMC provisions,
and should be apportioned among the owners according to the ratio stipulated in the sub-DMC. The
Tribunal also held that the 10 would only be entitled to determine the total amount of the expenses payable
by all the owners, and could not vary the ratio of contribution stipulated in the DMC or the amount payable
by each owner pursuant to Paragraph 4 of Schedule 7 to the BMO.

In a subsequent case before the Lands Tribunal FEA % + 17 5%/E LDBM 87/2011 (26th April 2012), the
Tribunal followed the decision in the said Fontana Garden’s case, and said as follows: —

‘o # & B - 4£ Young Kwok Sui & Another v. The Incorporated Owners of Fontana Gardens
LDBM76/2011 89477 » 152 RagA BT EIEIRE » AL 615 — LI &F TR B R AT IR IEF X o -

''''' FEREA LR AT i ERE —REEEEEBRIFIES  WHFRARCEE T FREANTAIF
X MALZERNRENE  BEFEIEE B WRE  BEIRELRIEMH R 78 - WRE LRI E
0 RIZARDIE 20-22 (838 F 7

In a more recent case /O of Mandarin Court of Arbuthnot Road v. Goldbeach Industrial Limited LDBM 110
of 2014 (29th July 2015), the DMC provides for contributions to the management expenses at a fixed ratio,
and that if the amount should be insufficient, further contribution by the same ratio would be required.

IO resolved in an AGM to establish a “Contingency Fund” under section 21 of the BMO to cover urgent and
unforeseen expenses and shortfall in the daily management expenses. They required the owners to make
contributions to the fund in accordance with the proportion of undivided shares allocated to their respective
units, and not at the said ratio specified in the DMC.

The Tribunal said it would be important to examine the nature of use of the fund, rather than its label. If
the DMC has made provisions for matters of similar nature, the DMC provisions as well as the sharing
proportion provided should be followed. As the DMC provisions had covered the expenditures proposed to
be covered by the “Contingency Fund”, the ratio fixed by the DMC should be followed. 10 could not resolve
for another ratio even by a general meeting.

Apparently, therefore, if the relevant expenditure is already covered in the DMC, one should simply follow
the DMC provisions in determining the ratio of contributions to be made by the owners and the mechanism
of collecting payments from them. The provisions relating to Special Fund in Paragraph 4 of Schedule 7
may not have much effect. However, Paragraph 4 of Schedule 7 appear to be mandatory in its terms and is
said to prevail over contrary provisions in the DMC. The precise effect of all these BMO provisions relating
to building funds is not easy to understand or reconcile.

The relevant BMO provisions like sections 20 to 22, Schedule 5 as well as Paragraphs 1 and 4 of Schedule
7 and their interaction with one another as well as the DMC provisions concerning building funds should be
carefully studied and borne in mind by property managers. The above complications and pitfalls should not
have been there, when the BMO is a piece of legislation applied on a daily basis by many laymen owners
and property managers who have not received legal training.
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Terrorism Awareness

Phillip Bretherton
Security Executive

People are deeply concerned by the astronomical rise in acts of terrorism around the globe. All too often we
are reminded by news reports that terrorism has no borders or boundaries and continues to strike and inflict
death, pain and suffering indiscriminately everywhere on the planet, so sadly no one can claim to be safe.
The terrorists will choose targets for maximum psychological impact and they will methodically study their
enemy for any sign of weakness they can exploit. Terrorists will generally avoid decisive confrontations with
military or paramilitary forces. Terrorists’ organizations fully understand their own strengths and weaknesses
their success bears testimony to this. Threats towards high profile buildings such as shopping centers,
event centers, hotels and sports stadiums where large crowds of people gather. They are going to be a
very tempting soft target for any terrorist organization.

On the 26th November until the 29th November 2008 the terrorist attacks in Mumbai was an eye opening
experience to governments around the world. The attacks signaled a new wave of small-arms and bomb
attacks on hotels killing 164 people and wounding 308.

More recently on the 13th November 2015 in Paris, Belgian based terrorists executed a series of well-
coordinated and devastating attacks using Kalashnikov assault rifles and unleashing suicide bombers into
crowds of people killing 130 people and wounding 368.

Before any terrorist’s cell conducts an operation, they need three pieces of vital information ..... Who,
Where, and When

Who

The target will be selected by the leader of the organization and this could be person or a building. This
information will be passed onto the intelligence cell. Their assignment will be to collect as much information
as possible on the selected target such as movement patterns, general lifestyle, physical layout, security
measures and procedures in place. Once all this information has been collected by the surveillance team,
meticulous planning will be put into place.

Where

Where the attack will take place

When

When the attack will take place

Now the terrorists have all the information they need to accomplish the attack. All they need to do now is
select the weapons - small arms or IED (Improvised explosive device)

The Soviet 7.62 x 39 mm AK-47 assault rifle - this is the most
commonly used Assault rifle in any Terrorist organization. Semi-
automatic and full automatic effective range in 300 meters. This
type of weapon was used with devastating effect in the Mumbai
attacks.
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In the CCTV photo below is one of the terrorists involved in the
Mumbai attacks. He was armed with an AK 47 assault rifle and the
terrorists had concealed the weapons, ammunition and hand grenades
inside their rucksacks. This new type of terrorist tactic targets densely
populated sites such as hotels, sports stadiums and shopping malls
targeting innocent people going about their daily life. This attack is a
very difficult to defend against.

In all probability the most deadly weapon in the terrorist’'s arsenal

is the Improvised Explosive Device (IED). This weapon can come in

many forms ranging from a simple pipe bomb which can be thrown by

the terrorist to a sophisticated device capable of causing massive devastation and loss of life. IED’s can be
carried or delivered in a package concealed on a person or by vehicles in the form of a car bomb Vehicle
-Borne Improvised Explosives Device (VBIED).

The Provisional Irish Republican Army (IRA) used the car bomb very
effectively against the British government in Northern Ireland and on the
UK mainland. On the 21st July 1972 the provisional IRA detonated 22 car
bombs in less than two hours across Belfast (Northern Ireland) killing nine
people and injuring 130. In December1983 the provisional IRA targeted one
of England’s famous landmarks Harrods Department store using a car bomb
which killed 6 and injured 90 people. April 1993 a massive IRA truck bomb
devastated London’s financial district killing 1 person and injuring 44 people
and causes hundreds of millions of pounds worth in damages.

The suicide bomber is a very successful way of transportation of an IED to
the intended target because they give the terrorist the ability to conceal the
device. Suicide bombers have been named the weapon of psychological
warfare to instil fear into the population. One of the most devastating suicide
attacks was on the world trade centre in New York which was destroyed by
two hijacked air planes crashing into the building by terrorists.

Suicide bombings are particular shocking on the account of their
indiscriminate nature. Intending to kill anyone within range the victims
being mostly unsuspecting members of the public going about their daily
life. The suicide bomber will hide their bombs underneath their clothing,
carry them in backpacks, vehicles and even in bicycle frames. On the
7th July 2005 suicide bombers concealed their IED’s in backpacks
and unleashed series of well-coordinated suicide bombings in London
(England) killing 52 people and injured over 700.

A well-known method of another attack is letter bomb. The letter bomb
disguised as letters are posted through the mail and when opened they
explode killing or seriously injuring the victim.

The letter or parcel bomb is a simple terrorist bomb (IED) that has been
used by many terrorist groups in the past to considerable effect.

We may identify a letter bomb by inspecting the letter or parcel for lumps
and unusual bumps. When inspecting, never apply pressure to the letter or
parcel as this could trigger the device to blowup, look for any oil soaking
through the package and any protruding wires. If you are suspicious about
any letters or parcels, phone the emergency services.
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If you discover a suspected device, you can use the system called the 4 C’s

1. Confirm
2. Clear

3. Cordon
4. Control

1. Confirming your suspicions need a bit of thought why are you suspicious? Let's say you're working
in a venue and you notice in the large reception/ meeting area where a small bag has been left
unattended. Immediately you are suspicious. There are lots of other bags in the reception but they are
all accompanied. So you have to confirm or allay your suspicions by communicating with the reception
or the concierge but bearing in mind sensibly turning off any electronic devices such as mobile
communications. Do they know who the bag belongs to? If you cannot find the owner of the bag, you
have decisions to make. You've confirmed your suspicions the bag is a threat.

2. Clear means clear the area of people and move them to a safe area so that no one will be killed or
injured if your suspicious item turns out to be a bomb.

3. Cordon the area off at a safe distance to stop anyone inadvertently entering the danger area.

4.  Control - the last of the 4C’s and by this we mean to control the whole situation. This will involve
ensuring the cordon remains intact that everyone is accounted for and the emergency services are
called for you. Always ensure if possible that the person who has seen or discovered the suspect item
is available for the police or bomb squad to interview.

Extremism and terrorism has been an increasing threat over the years to countries around the globe.
Governments are deeply concerned about this growing threat of extremism and terrorism.

Combating acts of terrorism is a tough job we can never be fully prepared. Personally | think one of the best
security measures in preventing from the acts of terrorism is help from the local community and the Facility/
Building managers of various facilities and properties.

Early recognition and reporting of suspicious activities and detecting surveillance is the first line of defense
against the terrorists. Awareness of what is happening in your surroundings and the properties you
manage is absolutely vital. In February 2004 a young woman employed at a storage unit in London became
suspicious of the activities of two men. She reported to the police that they had rented a storage unit and
filled it with a large amount of fertilizer, Agricultural fertilizers such as Ammonium Nitrate can be used in
making improvised explosives such as ANFO. The two men were immediately placed under surveillance by
MI5’s A4 branch (surveillance). Due to the young girl’s acute observation and actions, MI5 and the police
managed to prevent the terrorists from detonating a massive homemade bomb which would have killed and
injured hundreds of people in the center of London.

It is imperative that in the fight against terrorism all must be very vigilant and anything you observe as
suspicious should be reported to the police. Your information could just save the lives of innocent people.
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