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operty Management

By K. Y. Kwok and Karman Lui of Li, Kwok & LéW,’Solicitors&N@taries'

The law of defamation aims at shielding a person from
remarks or expressions made by others that could
damage his reputation. In Hong Kong, where people are
often living in relatively congested spaces, and when
oppressive and aggressive criticisms are spread swiftly
and widely through online social media, conflicts may
easily arise. For example, one owner may be insulting
another owner, members of the owners’ committee,
management committee, the manager or its staff out
of spite or a burst of emotion without realising the
legal consequences he may face. Indeed, the number
of defamation cases escalating into battles in court
has been soaring in recent years. This article aims at
discussing the laws of defamation in the context of
building management in Hong Kong with a view to
assisting property managers in understanding the legal
issues involved for better protection of their interests.

A. Overview on Defamation
(i) What is Defamation?

Defamation is the publication of a statement
that tends to lower the Plaintiff in the
estimation of right-thinking members of
society generally'. The statement might also
be defamatory if it tends to make the Plaintiff
to be shunned or avoided?, or exposes the
Plaintiff to public hatred, contempt or ridicule®.

! Sim v Stretch (1936) 52 T.L.R. 669 JL at 671 per Lord Atkin.
2 Youssoupoffv Metro-Godwyn-Mayer (1934) 50 T.LR. 581 CA at 587.
3 Parmiter v Coupland (1840) 6 M.&W. 105 at 108 per Parke B.

In court actions for defamation, the Plaintiff
has to prove that:

(iy  thereis a defamatory statement made;

(i)  the defamatory statement refers to the
Plaintiff; and

(i) the defamatory statement is published
or conveyed by the Defendant to a third
party other than the Plaintiff.

Regardless of whether the Plaintiff intended
to defame another person or not, as long
as a reasonable man would understand the
ordinary and natural meaning of the statement
to have such defamatory effect as illustrated
above, the statement can be a defamatory
statement in law.

Who can sue and be sued?

Living persons, corporations (including the
Incorporated Owners under the Building
Management Ordinance), charities, trade
unions, etc., can sue for defamation.

The Plaintiff may have a claim against anyone
participating in the chain of publication of the
defamatory statement, including the author or
speaker of the statement and anyone involved
in its distribution, even if he is just a mere
repeater. Taking newspaper as an example,
if one of the articles in the newspaper
contains defamation, generally speaking,
the author, editor, newsagent, publisher
and even distributor may have to bear legal
responsibility.

2022 F 5k
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Libel refers to a defamatory@tement
published in writing or in permanent forms,
such as audio recordings, books, pictures and
internet postings, whereas slander means an
oral or transient defamatory statement made
in a temporary form, such as spoken words,
speech, and gestures. Although defamation
by word of mouth is generally considered as
slander, i.e. in non-permanent form, by virtue
of section 22 of the Defamation Ordinance
(Cap.21), broadcasting defamatory words,
such as in TV or radio programmes, is treated
as publication in permanent form and would
constitute libel.

A key distinction between libel and slander is
that libel is actionable per se (i.e. the victim
can sue simply because of publication of
the libelous remark even if he has failed to
prove any actual damage suffered), while
slander generally requires proof of actual loss
sustained by the Plaintiff subject to certain
exceptions, for example, the defamatory
statement indicates that the Plaintiff has
committed a criminal offence liable to
imprisonment or contracted a serious present
infectious disease, or the statement suggests
unfitness for business calling or women'’s lack
of chastity or adultery.

In all actionable cases where no actual loss is
proved to have been suffered, the damages
to be awarded in a successful claim will be
assessed by the court.

A typical case of actual loss is where the
Plaintiff is a commercial entity and can prove
actual pecuniary loss like loss of business
profits due to damage to its goodwill or
reputation. However, such loss may take
different forms. In E Y87 v. the Incorporated
Owners of Yue King Building (2015),
the Defendant dismissed the Plaintiff, its
management staff. Following the dismissal,
a notice was posted in the Ground Floor lift
lobby purporting to explain to the owners

Section 26 of the Defamation Ordinance (Cap.21)

2022 YEAR BOOK
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why the Plaintiff was dismissed. The Plaintiff
alleged that the notice contained var?ogs”""'ﬂ
remarks which were libelous of him a'éd
caused him “extremely big mental damage”
and ultimately resulted in his suffering from
depression, a recognized psychiatric illness.
This adversely affected his work capacity
resulting in his loss of earnings. Indeed, we
have seen numerous personal injury cases
where a Plaintiff alleged having suffered from
psychiatric diseases like depression, post-
traumatic stress disorder etc. consequent
upon some trauma or physical injuries.

B. Common Defences in Building
Management context

(i)

Justification

The defence of justification applies if the
Defendant can prove that the defamatory
statement in question is true or substantially
true, provided that where there are words
containing two or more distinct charges, the
words not proved to be true do not materially
injure the Plaintiff’s reputation having regard to
the truth of the remaining charges*.

For example, in the case of Chan Kwing
Chiu v. B2k (2013), the Defendant was
the chief estate manager of the management
company of the suit estate. He issued two
letters in respect of an incident occurring
at the management office to the committee
members and all owners of the estate. It was
mentioned in the first letter that a site manager
had been “violently assaulted” (“&HE$T ")
by two owners. In the second letter, it was
said that the site manager had been “attacked
and injured” (“$BEEX15") in the management
office. Also, the chief estate manager spoke
to the committee members in a committee
meeting that the site manager had been
“attacked and injured”. The Plaintiffs were the
owners involved in the incident. They alleged
that those remarks were libelous and sued the
Defendant accordingly. The court held that
the defence of justification failed in respect
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of the words “violently assaulted”, as it has
not been shown th;t\@e S|te ‘manager had
been violently assaulted or beaten up®. Yet, —
the court found that the words “attacked and
injured” were justified as the site manager was
indeed attacked and injured in the incident.

It should be noted that in that case, the
Defendant made a counterclaim for libel on
the basis that the Plaintiff had written to the
Manager (i.e. the Defendant’s employer)
alleging that the Defendant had defamed
him. Following the dismissal of the Plaintiff’s
claim, the court held that the Defendant’s
counterclaim succeeded. If someone wrongly
accused another person of committing
libel against him when there was none, the
accusation itself, if made to a third party,
might be libelous.

Qualified Privilege

When fulfilling a duty or protecting an interest,
a person may need to make derogatory
statements about another person which is in
fact untrue or he cannot prove to be true. In
such event, so long as the person making the
statement honestly believes what he has said
is true, and only makes such statement to
persons with a corresponding duty or interest
to receive it, he may be privileged from liability
for defamation. However, such “privilege”
is “qualified” and can only be enjoyed if the
statement is made in good faith without any
malice and the scope of his statement does
not exceed his duty. The “duty” mentioned
above to publish and receive the statement
is not limited to a legal duty but also includes
moral and social duty as viewed by an
ordinary and reasonable person.

In the case of Pac Fung Feather Co Ltd v. the
Incorporated Owners of Hoi Luen Industrial
Centre and Another (2021), the Defendant
Incorporated Owners posted notices in the
common parts of the suit building, which
included remarks regarding the Plaintiff’'s
encroachment on common areas, such as “...

“O BEL

ﬁfﬁﬂ%iﬂzmﬁ.ﬁri’] TREFARME ..
and “...8(h T MERE R EHE = TREVER
*. The court held that the Incorporated
Owners and its chairperson were under a duty
to take all reasonable steps concerning the
management of the common parts, including
communicating with the owners and occupiers
about information and warnings in respect
of any safety risks in the building, while the
owners and occupiers had a reciprocal
interest to receive this information. As such,
the Incorporated Owners was entitled to
communicate such information by posting
notices in the common parts of the building.
Accordingly, the defence of qualified privilege
was established by the Incorporated Owners
and its chairperson when the notices did not
exceed the reasonable limit of the privilege.
Despite the fact that the statements about
the encroachment covering 2,000 square
feet were factually wrong, the court was of
the view that they were just objectively wrong
and careless, which would not be sufficient to
constitute malice and defeat the defence.

In the said Chan Kwing Chiu’s case,
although the Defendant could not “justify” the
statement that the site manager was “violently
assaulted”, the court held that the defence of
qualified privilege succeeded because the
Defendant, as the chief estate manager of the
management company, was under a duty to
raise the incident with the owners’ committee
who was the representative of the owners
and residents of the estate. In the meantime,
the owners’ committee also had a duty and
interest to be informed of the incident as
it was tasked with the management of the
estate in liaison with the manager and had
the power to deal with matters relating to the
management of the common areas of the
estate. Further, the management company
had decided to resign as manager of the
estate as a result of the incident as stated
in the second letter, and it had the duty or
interest to explain to the residents the reason
for its resignation. Accordingly, the court held
that the management company had a duty

However, the defence of “qualified privilege” for such remark succeeded and the claim for defamation against the Defendant was dismissed as discussed

below.

2022 F 5k
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and interest to issue the two|etters and to
publish the offending words, while'the’owners’
committee and the residents of thtate had
the duty and interest to receive the letters and
the offending words. There was no evidence
of any malice on the part of the Defendant
in publishing the statements in question,

depriving him of the defence.

It should be noted that the burden is on the
Plaintiff to show malice if so alleged, usually
by proving that the maker of the statement
knew the statement was untrue or acted with
reckless disregard for whether it was true or
false. In the case of Jonathan Lu & Others v.
Paul Chan Mo Po & Anor (2018), the Court of
Final Appeal said that knowledge of falsity or
recklessness as to the truth or falsity on the
part of the person making the defamatory
statement at the time when he communicated
it would generally be conclusive evidence
that he did not make the communication
for a proper purpose. In Tam Heung Man
v. the Incorporated Owners of Lung Poon
Court (Blocks A-F) (2019), the Defendant
Incorporated Owners published notices
relating to the affairs of the estate to all the
owners, which contained defamatory words,
for example, “Councillor® stirring up trouble
again” and “disrupting the peace of the
estate again”. Even though the notices were
published on occasions of qualified privilege,
as the Incorporated Owners had the duty to
give and the owners had the corresponding
interest to receive notification of the relevant
matters, the court held that in publishing the
notices, the Incorporated Owners knew that
the statements in the notices were false or
they were reckless as to the truth and falsity
of the statements. Furthermore, as certain
allegations directed against the Plaintiff
in the notices, like “laying attack on the
Incorporated Owners, causing chaos and
destroying the harmony of the estate”, were

2022 YEAR BOOK
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grossly exaggerated and were false and
defamatory of the Plaintiff, the Court held'thyaie""""ﬂ
the Defendant’s sole or.dominant motiv@Wwas
to harm the Plaintiff. A.s such, the Defnt
could not rely on the defence of qualified
privilege and was ordered to pay damages
to the Plaintiff in the sum of HK$800,000 and
legal costs of the court action.

Reckless conduct constituting “malice” in
this context may include cases where the
Defendant has no reasonable ground to
believe in the truth of the statement, but
he has taken no step to inquire or verify its
truthfulness while seeing fit to publish it. Under
such circumstances, he may still be deprived
of the benefit of the defence of qualified
privilege even if he may not have published
the defamatory statement knowing positively
that it is false. In the said Jonathan Lu’s case,
the Court of Final Appeal pointed out that
“recklessness” is to be understood in a sense
described in an English decision Horrocks v.
Lowe (1975), which is “without considering
or caring whether it be true or not”. In a
recent Hong Kong case Yu Sau Ning Homer
v. Wong Wan Keung (2020), the Defendant
sent two letters containing defamatory words
of the Plaintiff, who was the chairman of the
Incorporated Owners of the suit housing
estate, to the owners of the building, alleging
that the Plaintiff had been engaged in illegal,
unscrupulous and unethical conduct during
the election and had connived at the power
and dominance of the management office,
etc.. The court held that the lack of honest
belief in the defamatory words or recklessness
as to their truth on the part of the Defendants
was conclusive evidence that they did not
make the communication for a proper purpose
and that the Defendants’ dominant motive was
to harm and injure the Plaintiff. Hence, the
defence of qualified privilege was defeated by
malice.

“Councillor”was understood to refer to the Plaintiff who was a District Councillor at the material time.
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(iii) Fair Comment \@ “liv) Statutory Defences
In addition to defamatory statements of fact, 5 a. . Apologies
statements of opinion or comments may
also attract potential liability. It is in respect Section 8(1) of the Apology Ordinance
of opinion or comment that the defence of (Cap. 631) provides that evidence of
fair comment may apply. For the defence to an apology is generally inadmissible
succeed, the statement must be an honest in proceedings for determining fault,
comment or opinion on a matter of public liability or any other issue in connection
interest and based on facts that are true (or with the matter to the prejudice of the
substantially true) or protected by privilege. person apologizing. However, it should
The comment must indicate the facts on be noted that some apologies will
which it is based and be set in such a context be taken into account by the court in
so as to put the reader or listener in a position defamation proceedings under certain
to reach their own view about whether the circumstances despite the Apology
comment is well-founded. Ordinance. For example, under section 3
of the Defamation Ordinance, apologies
There may be room for argument as to made to the plaintiff may be admissible
whether matters relating to the management for the purpose of mitigating damages.
of a building are matters of public interest, Further, sections 4 and 25 of the
which is one of the requirements for the Defamation Ordinance provide for the
defence to apply. However, the defence has following statutory defences in relation to
been raised and considered by the court in apologies and offers to amend.
various defamation cases concerning building
management. i Unintentional Defamation
In a recent case the Incorporated Owners Under section 25, a person who
of Allway Gardens v. Lam Yuen Pun (2022), claims that he has innocently
the Defendant, a District Council member, published words allegedly
helped to publish and distribute defamatory defamatory of another person
statements which raised a suspicion that the may promptly make an “offer of
Plaintiff Incorporated Owners had internally amends” by filing an affidavit
decided to appoint a management company specifying the facts he relied upon
for the suit housing estate. The court held to show innocent publication and
that most of the “facts” the comments were offer a suitable correction of the
based on were “groundless rumours, selective complained words with a sufficient
evidence, or matters without supportive apology to the defamed party, and
evidence as to its truth”. As a result, any if copies of the publication have
“comments” based on those facts could not been distributed with the maker’s
be objectively fair or constitute “fair comment”. knowledge, by taking reasonably
practicable steps to notify persons
Again, this defence may also be defeated who have received the distributed
by proof of the Defendant’s malice. In the copies that the words are alleged
Incorporated Owners of Allway Gardens’ case, to be defamatory of the Plaintiff.
it was also held that, since the Defendant If such offer is rejected, it will be
demonstrated malice by not seeking any considered as a defence in any
communication or explanation from the Plaintiff subsequent defamation cases
and depriving the Plaintiff of any opportunities involving the aforementioned
to explain and reply to those concerns, the publication.
defence of fair comment would also fail on this
ground.

2022 F 5k
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For a libel contai in any
newspaper, section 4 of the
Defamation Ordinance allows a
Defendant to plead a defence that
such libel was made without actual
malice or gross negligence and
he had published an apology in
the newspaper before the court
action was commenced or as soon
afterward as possible, and that
he has paid a sufficient amount
of money into the court by way of
amends.

Building Management Ordinance

According to section 29A of Building
Management Ordinance (Cap 344)
(“BMO”), members of the Management
Committee shall not be personally liable
for any acts or default of the corporation
or any person acting on its behalf
when they perform or exercise such
duties or powers in good faith and in a
reasonable manner. Thus, members of
the management committee who meet
the above conditions can enjoy legal
protection conferred by section 29A of
BMO.

It must be noted that section 29A of
BMO is only applicable where a member
acts subjectively in good faith and
objectively in a reasonable manner in
discharge of his duties as a member
of the management committee. In
the case of Leung Chi Ching Candy
v. Yeung Hon Sing (2019), where the
former chairperson of the management
committee of the Incorporated Owners
of the suit estate brought an action
against the sitting chairperson for
defamation based on the publication
of six articles containing defamatory
statements, the court held that section
29A of BMO is not applicable when
the Defendant had not been acting in
good faith and in a reasonable manner

2022 YEAR BOOK
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by attacking the Plaintiff’s personaiity,
integrity and character without factqa}“”
basis. On the other hand, in aer
case Woo Tak Yan v. Lam Sik Chuen
(2011), the Plaintiff was a treasurer and
member of the management committee
of the Incorporated Owners of a housing
estate. A document issued in the
Incorporated Owners’ name and signed
by some members of the management
committee was displayed in the common
area of the estate and distributed to
the residents. It contained various
allegations against the Plaintiff, like he
had failed to pay management fees and
placed articles onto the common parts
of the estate. The Plaintiff brought an
action for libel against the Defendant
who was a member of the management
committee. The court held that certain
words in the document were defamatory
of the Plaintiff, as they could convey a
defamatory imputation which tends to
lower the Plaintiff in the estimation of
right-thinking members of the society
generally. However, the court also
upheld various defences, including the
defence under section 29A of BMO, as
it took the view that the Defendant was
acting in good faith and in a reasonable
manner in discharge of his duties as a
member of the management committee
at the material times. He should
thus be absolved from any personal
liability arising out of publication of the
document.

Assessment of Damages

The assessment of damages in a libel case will
usually be limited to general damages, which
will compensate the Plaintiff for the effects of the
defamatory statement. The amount awarded will
depend on the Plaintiff’s position and standing, the
subjective impact of the libel he suffered, the nature
of the libel, the gravity of the libel, the prominence
of publication, the extent of dissemination, the
absence or refusal of any retraction or apology, the
Defendant’s conduct and any other relevant factors.
For instance, in the Leung Chi Ching Candy’s case
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cited above, the court took into accoﬂnt that there
are six defamatory articl esgnd their publication

spun over a period of nearly 2.5 years. The court—— —

also noted that a personal Plaintiff should have a
higher award as opposed to a corporate Plaintiff
because there can be no injury to a company’s
feelings. As such, HK$400,000 was awarded to the
Plaintiff as general damages.

Aggravated damages can additionally be granted
if there is any additional injury caused to the
Plaintiff's feelings by malice in the publication or
by the Defendant’s unreasonable conduct after
the publication of the defamatory statements, such
as his persistence in an unfounded assertion that
the publication was true, his refusal to apologize,
or cross-examination during a trial in a way that is
wounding or insulting to the Plaintiff.

Some Points to Note for Building
Managers

First of all, as mentioned above, anyone who
participates in publishing or distributing defamatory
statements may be liable. Thus, if an owner,
occupier or the Incorporated Owners requests the
property management office to issue or publish
notices on their behalf which contain some libelous
contents, the property management office may also
be held responsible. In case of doubt, legal advice
should be sought rather than acceding to any such
request blindly. The manager should also invite the
requesting Incorporated Owners, the owner or the
occupier concerned to consult legal opinion before
publishing any statement which may contain any
libelous content. Officers playing a managerial
or supervisory role in a property management
company should educate and alert their frontline
colleagues and reduce the risk concerned. They
should also establish a system for seeking prior
approval for making any questionable publications.

Secondly, the use of defamatory language
should be avoided in both internal and external
communications. For publications circulated
externally, such as notices to the owners, a
manager should make a conscious effort to avoid
exaggerating matters or making adverse comments

On other persons’ conduct or integrity. A property

f‘n“anager should only state objective facts which
ar}gacapab_)le of being proved if required instead
of making any subjective comments or criticism.
After all, the manager is primarily responsible for
reporting certain facts and incidents concerning
management of the housing estate to the owners
and occupiers but not commenting on the events
or circumstances. It should also be noted that
publications circulated internally within the
management company, management committees
or owners’ committees may also constitute libel and
may form the basis of a defamation action, in so
far as it is communicated to a third party other than
the person against whom the libel is committed.
The messages may also be leaked out to people
other than the target recipients. Communications,
in this context, include those conducted through
the internet like WhatsApp, Facebook and emails,
which can be conveyed easily and swiftly from
the targeted recipients to a much larger group of
people.

Further, the scope of any sensitive communications
should be strictly limited on a need-to-know basis.
As discussed above, a defamation claim can only
be founded if the remarks which injure the Plaintiff’s
reputation are communicated to a third party. If
it is only restricted to communication between
the Plaintiff and the Defendant, there may not be
any issue concerning damage to the Plaintiff’'s
reputation. In such event, no claim based on libel
will likely succeed however harsh or unfair the
comment or statement may be. Therefore, when
it is intended to copy any message which may
contain some sensitive remarks to a third party, the
sender should think twice, and consider seeking
legal advice before doing so. If the manager is
writing a letter to someone and its contents may
be defamatory of the recipient, the letter should
be put into a sealed envelope with the name of the
recipient and words like “Private and Confidential;
To be opened by the addressee only” written on
such envelope, instead of simply sending it over
by fax as other people may well read it. Encrypted
emails may also be sent with the code supplied to
the recipient separately in appropriate cases.
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Litigation is the la esort )

Taking a defamation case to cour fﬁ e other
litigation, not only requires substantial money, time
and effort, but may also put much pressure on the
parties. Even if the Plaintiff wins the lawsuit, in the
absence of actual financial loss caused by the
defamatory statement, the amount of damages
awarded may not even be sufficient to pay the
taxed-off legal costs (i.e. the net amount of legal
costs the successful Plaintiff has to bear after
deducting the cost recovered from the Defendant),
resulting in a lose-lose situation for both parties.

While there are certainly considerations of esteems
and reputations involved, for example, protecting
the goodwill of a reputable property management
company against serious and groundless
accusations, it is generally speaking not advisable
to pursue defamation litigation without good
reasons.

This article is purely for readers’ reference. If an
actual case arises, please seek legal advice.

All Copyrights Reserved by the Authors.
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