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BHEEREZEEI RIS

Insurance in the context of Property Management

Li, Kwok & Law Solicitors & Notaries

Introduction

There are various kinds of insurance which is related to
property management, for example, property insurance
against risks of damage of common areas and facilities of
buildings, and liability insurance to cover potential claims
against property managers, owners and incorporated
owners in connection with such common parts and
facilities. This article will highlight some important terms
contained in a typical liability insurance policy and
discuss certain practical issues which insured property
managers should pay heed to.

Compulsory Insurance

Previously, property managers and incorporated owners
were, in law, free to decide whether to take out any
property or liability insurance concerning the buildings
they managed, as no such insurance was mandatory.
The old version of section 28 of the Building Management
Ordinance only provides that if the incorporated owners
have taken out building insurance, they need to produce
the receipt for payment of the last premium if required by
the owners. In 2000, the Building Management Ordinance
was amended to impose mandatory requirements on
incorporated owners to take out certain insurance, in the
same way as drivers of motor vehicles insured against
liability of third party claims arising from road traffic
accidents, and employers insured against liability for their
employees’ claims in respect of accidents arising out of
and in the course of their employments. However, despite
the amendments, the requirement of mandatory insurance
only came into operation many years afterwards in 2011.
This was the case although many important amendments
of the Ordinance already took effect in between (i.e. in
2007).

Under the current version of section 28 of the Building
Management Ordinance, the incorporated owners of a
building are required to take out public liability insurance.
If they fail to do so, every member of the management
committee of the incorporated owners shall be guilty of
an offence and shall be liable on conviction to a fine up to
level 5 (i.e. $50,000). Of course, if somehow the property
manager fails to arrange for any compulsory insurance or
its renewal on behalf of the incorporated owners, or fail to
advise those members of the management committee the
relevant statutory requirements, the property manager will
likely be considered negligent in law.

The long time gap in between the enactment and
implementation of the new section 28 was to enable
the incorporated owners to comply with the statutory
requirement and arrange for the prescribed public
liability insurance. There were many buildings which
might not be properly managed and hence considered
risky by insurance companies. One obvious risk was the
existence of many unauthorized building structures which
were not uncommon in Hong Kong and which might
cause serious accidents resulting in huge claims. Very
few, if any at all, insurance companies might be willing
to accept such risks. If the requirement for mandatory
insurance were imposed instantly, many incorporated
owners might fail to be insured as required and liable to
be prosecuted. Therefore, much time was needed for
consulting the insurance industry as to the terms of the
prescribed policy which the industry would consider
acceptable, and for educating the owners the statutory
requirement and the benefits of insurance. At the end, the
mandatory requirement for public liability insurance was
finally imposed on the incorporated owners after about
eleven years.
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Coming into operation at the same time as the new
section 28 was the Building Management (Third
Party Risks Insurance) Regulation which defines the
terms of a statutory insurance policy. Similar to the
compulsory insurance for motor vehicles and employees’
compensation, successful claimants may, subject
to limited exceptions, enforce any court judgments
obtained against the insured incorporated owners in
those public liability claims directly against the insurers,
including any interest and legal costs payable under
the judgments. This will generally be the case even if
the insured incorporated owners are in breach of some
policy conditions, like failing to give timely notice of the
accident to the insurer as discussed below. However,
if the insurance company is only required to satisfy the
claim by reason of its statutory liability, while it is entitled
to disclaim policy liability against the incorporated owners
or property managers contractually, it may seek recovery
of its outlays against the insured.

Under section 34 of the Building Management Ordinance,
upon the winding up of the incorporated owners, the
owners shall be jointly and severally liable, according to
their respective shares, to contribute to the assets of the
incorporated owners to an amount sufficient to discharge
its debts and liabilities. Therefore, in making the said
recovery claim against incorporated owners who have
breached the policy, the insurance company may seek to
wind up the incorporated owners so as to pursue against
the individual owners, including looking to the owners’
units in the building to satisfy its claim. At the end, it will
still be those owners who have to foot the bill despite
the insurance coverage, if they have not duly observed
the terms of the policy. It is, therefore, crucial that
professional property managers should properly advise
the incorporated owners and ensure due observance of
the policy terms. If the managers fail to take proper and
reasonable measures in such regards, they may also be
liable for negligence.

Indeed, the basic function of insurance is to spread
and not to eliminate the risks. The insurance companies
simply pool the resources together by collecting premium
from every insured, and pay out to a particular insured
who is faced with a claim. One cannot expect the
insurance companies to fund claims voluntarily in this
commercial world. Therefore, an insured building making
frequent claims will likely find it difficult to take out liability
insurance in future, or at least it will have to pay vastly
increased sums as premium. In reality, it may have to
bear the consequences of those claims by itself even
though the policy does cover the risk concerned.

2023 YEAR BOOK

As mentioned above, one of the major concerns of the
insurance industry was risks associated with unauthorized
building structures. Perhaps as a compromise, section
3(2)(c) of the Building Management (Third Party Risks
Insurance) Regulation provides that an insurance
policy is not required to cover any liability arising out
from building works carried out in contravention of the
Buildings Ordinance. Therefore, it should be noted
that claims arising from unauthorized building works
or structures, like any such structures falling off from a
building and injuring people, will unlikely be covered by
a typical public liability insurance policy taken out under
the present section 28 of the Building Management
Ordinance.

Duty of Utmost Good Faith

In law, the insured is under a duty to make full and
frank disclosure to the insurance company all material
information relevant for the latter’s decision on whether to
issue the policy and the terms upon which the policy will
be issued. The reasoning behind such rule appears to be
that the insurer cannot properly assess the risk without
such full and frank disclosure by the insured.

Matters and information required to be disclosed may
not necessarily be restricted to those requested for in
the insurance proposal to be filled in and submitted by
the insured at the time when the policy was taken out,
but include all matters relevant for the risk assessment
process. Some matters which may have to be disclosed
include particulars of any statutory notices or instructions
concerning safety of the building to be complied with,
any hazards or serious defects of the building already
known or identified etc.. If the insured has not fulfilled
their duty to make full disclosure of all material facts and
information, the insurer will likely be entitled to avoid
the policy against the insured on the ground of material
non-disclosure. Even if the insurer may still be liable
to compensate the victim for his loss by virtue of the
Regulations, it may seek reimbursement from the insured
incorporated owners and building manager as discussed
above. Of course, where any material information
supplied to the insurance company is false, the insurer
may also seek to rescind the policy or seek damages for
misrepresentation.



Common Terms in Insurance Policies and
Some Decided Cases

Property managers should be conversant with the
contents and effects of the insurance policies taken out
for the building and facilities under their management,
and advise the owners and the owners’ organizations like
the incorporated owners accordingly. If necessary, they
may seek advice from brokers and lawyers. Some of the
usual policy conditions found in a public liability policy
connected with building management are discussed
below. However, it cannot be over-emphasized that each
policy may well have its own wordings or effects and
must be studied individually. The decisions in the cases
cited below may not necessarily apply to other cases.

1. “Prerequisite” (“Condition Precedent”) clause

If the insured breaches certain policy condition
(such as reporting the incident to the insurance
company in a timely manner), the insurance
company may refuse to indemnify the insured
without having to show any loss or prejudice caused
by the breach.

In a Hong Kong case Chan Yiu Sun v Yip Kim
Cheung, Cheung Chi Keung & Tsui Cheuk Yin
[1990], an insured taxi driver sought indemnity from
the insurer his liability in a traffic accident that had
caused serious injuries to a passenger in another
car. The insurer sought to avoid liability on the
basis that the taxi driver had failed to give timely
notice of the accident. The clause in the policy
condition is “[t]he due observance and fulfillment
of the terms provisions conditions special clauses
endorsements of this Policy by the Insured in so far
as they relate to anything to be done or complied
with by the Insured shall be a condition precedent
to any liability of the Insurance Company.” The
Court held that the taxi driver had known at the time
of the accident that people had been injured and
that there were allegations that he was responsible
for the accident. Therefore, he was obligated to
give notice to his insurer as soon as possible at
that time. His failure to give notice was in breach of
the policy condition. In view of that, the “condition
precedent” for the insurer’s liability to arise under
the policy had not been fulfilled. Therefore, the
insurer need not prove any loss or damage flowing
from the late notice. It was still entitled to disclaim
any policy liability to indemnify the insured driver.
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Under the Regulations, the insurance company
cannot refuse to satisfy the judgment obtained
against the insured property manager or
incorporated owners by virtue of a condition
precedent clause. However, as discussed above,
it may seek to recover any outlays incurred from
the insured who has breached the policy condition.
The end result may well be the same, namely
that it is the insured and not the insurer who is
ultimately liable, when the incorporated owners and
the property management company are usually
financially capable of satisfying the claim.

“Timely notice” clause

The insured also has a duty to give timely or
immediate notice to the insurer upon the occurrence
of any events which may give rise to a claim under
the policy. Depending on the actual wordings of
the policy condition, the duty to give notice often
has already arisen upon the occurrence of an event
that may give rise to a claim, not being merely
upon the receipt of a claim. The requirement to
give timely notice upon awareness of the relevant
circumstances has been described as “a fairly
loose and undemanding test” in some English
decided cases.

In an English case Jacobs v Coster [2000], a
woman was at a petrol filling station intending to fill
her car with petrol when she fell over and injured
her leg. Ambulance was called to bring her to the
hospital, but she did not complain that her fall
was due to diesel or any other substance on the
station floor or due to the fault of the operator of the
petrol filling station. There was also no evidence of
anything unsafe on the floor that could have caused
her to fall. The operator of the petrol filling station
did not notify his third party insurer as an event
likely to give rise to a claim, until when he received
a letter from the woman’s solicitors intimating a
claim against him. The insurers denied policy
liability on the ground that he had not given timely
notice. Nevertheless, the Court of Appeal held that
the likelihood of a claim could not be inferred from
the happening of the accident.
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In another English case Maccaferri Ltd v Zurich
Insurance Plc [2015], a man had sustained an eye
injury at work when using a Spenax gun to attach
wire caging together. He sued his employer, who
then sued the insured, from whom the gun had
been hired. A clause of the insured’s policy stated
that “the Insured shall give notice in writing to the
Insurer as soon as possible after the occurrence of
any event likely to give rise to a claim”. The accident
happened in September 2011 and the insured
was told of the claim against it in July 2013 and it
notified the insurer shortly afterwards. The insurer
refused to provide any indemnity on the ground
that the insured had not given notice as soon as
possible after the accident. The court held that “as
soon as possible” simply referred to the promptness
with which the notice was to be given if there had
been an event likely to give rise to a claim. On the
evidence, when the accident occurred, there had
not been at least a 50 percent chance that a claim
against the insured would eventuate. There had
therefore been no failure on the insured’s part to
comply with the condition precedent to the insurer’s
liability. The insurer was obliged to indemnify under
the policy. On appeal, the Court of Appeal also
affirmed the lower’s court decision, specifying that
the circumstances of the incident were unclear
and had not been made clear to the insured that
someone had been seriously injured. There was
only a mere possibility that the gun supplied was
faulty. In those circumstances, the insurer was not
entitled to rely upon the condition as a ground for
denying liability.

However, it should be noted that not all “timely
notice” clause in a liability policy contain the word
“likely”. The outcome may be different depending
on the wordings of the relevant provisions and the
circumstances of a particular case. It is not certain
whether the court or arbitrator in Hong Kong will
apply a more stringent test in determining whether
there is any late notification. It may be prudent to
give notice of all accidents and occurrences which
may possibly lead to claims, whether or not any
injury was observed at the scene. For accidents
which are not that serious, insurers will unlikely
incur costs of investigation when being notified of
the occurrence resulting in an increase of insurance
premium in the following year.

2023 YEAR BOOK

CHARTERED INSTITUTE OF HOUSING & ASIAN PACIFIC BRANCH

In another Hong Kong case The Incorporated
Owners of Tung Fat Building Block A Kam Ping
Street v Ng King Fong Judy & Others [2020], the
owner of a flat issued a legal letter followed by
court action claiming damages to their shop due
to water leakage from the outer wall of the suit
building. The incorporated owners did not take step
to defend the claim, and judgment was entered
against them who made payment of $550,000 to
the claimant. The insurer disclaimed policy liability
because the incorporated owners did not send the
claim documents to them immediately. The policy
condition stated that “the Insured shall give notice
in writing to the Company as soon as possible after
the occurrence of any accident with full particulars
thereof. Every letter, claim, writ, summons and/
or process shall be notified or forwarded to
the Company immediately on receipt...”. Later,
new chairman and members of management
committee were appointed, and the incorporated
owners brought recovery action against the former
members of the management committee for their
failure to deal with the claim properly and keep the
insurance in force.

The Lands Tribunal held that the 3 former members
of the management committee who knew about the
court action and failed to pass the claim documents
to the insurer promptly had caused the incorporated
owners’ loss and damage. They had also breached
section 28 of the Building Management Ordinance
in that the incorporated owners were unable to
keep an insurance policy in force in respect of third
party risks. The incorporated owners were entitled
to judgment against those 3 former members for the
full sum of $550,000 with interest and cost.



To sum up, failure to report to the insurers promptly
is often a breach of the insurance policy, and the
insurer can disclaim policy liability whether they
are prejudiced by the delay. If the court finds on
the facts that the failure was the fault of a specific
member of the management committee, that
member may be held personally liable for the
loss suffered by the incorporated owners. Under
such circumstances, individual members in the
management committee will unlikely be protected
under Section 29A of the Building Management
Ordinance, which exempts such member from
personal liability only if he has acted honestly and
reasonably. Building managers guilty of the same
delay in handling or reporting any occurrences
or claims, even if they are only made against
the incorporated owners, may also be faced
with consequences like recovery claim from
incorporated owners or complaint to the Property
Management Services Authority.

“Reasonable precautions” and “Observing the
Laws” clause

The policyholder must also take reasonable
precautions to remove known risks of the policy and
observe the relevant statutes.

In a Hong Kong case of Leung Tsang Hung v The
Incorporated Owners of Kwok Wing House [2007],
a female hawker selling goods in a public street
was hit and killed by a concrete block falling from
an unauthorized structure on the suit building. Her
estate brought an action against the incorporated
owners for damages. The Court of Final Appeal
held that the incorporated owners were liable
for public nuisance. The incorporated owners
must have actually known or should have known
that its omission in removing the illegal structure
in existence for several decades would create
nuisance and cause harm to users of the public
highway, and the incorporated owners was obliged
to take reasonable measures to remove such
hazards.
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The suit fatal accident occurred at a time when
third party liability insurance was not compulsory
for incorporated owners. However, even if the
suit incorporated owners have taken out such a
policy, the claim would unlikely be covered by the
insurance because it arose from an unauthorized
building structure. As discussed above, claims
arising from those structures need not be covered
by a mandatory statutory policy and will unlikely be
so covered in reality. Further, the suit incorporated
owners might arguably also have failed to observe
the “reasonable precaution” clause for ignoring a
known risk when the unauthorized structure has
existed for a long time yet no action has been taken
to remove it or even ascertain whether it might pose
any danger.

It should be noted that it is also the duty of
incorporated owners and managers to take
enforcement action to preserve the validity of
any insurance coverage. In another Hong Kong
case of Incorporated owners of Hong Yuen Court
v Dugar Shishir and Dugar Saroj & Anor [2015],
incorporated owners discovered a number of
unauthorized structures and building works in the
building, some of which were subject to building
orders. The incorporated owners requested the
owners to demolish these unauthorized works, but
a number of owners refused. The relevant clause in
the Deed of Mutual Covenant reads: “Each of the
parties hereto shall not...do or cause or permit or
suffer to be done anything whereby any insurance
of the said building against fire may be rendered
void or voidable or whereby the premium for any
such insurance may be liable to be increased.”

The Fire Policy taken out by the incorporated
owners was subject to a “Legal Requirement
Warranty A33”, in which the incorporated owners
warranted that they would comply with and observe
all statutory obligations (including any notices), and
the breach or disregard of the same may affect or
increase the risk being insured.
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The Lands Tribunal held that under section 16 and
18(1)(a) of the Building Management Ordinance,
the incorporated owners has the duty to maintain
the common parts in good and serviceable repair,
and if the unauthorized structures were not removed
and the areas concerned be reinstated, the
incorporated owners would be in apparent breach
of the said Legal Requirement Warranty A33. There
would be a real risk that the subject Fire Policy
might be rendered void or voidable (or the premium
may be increased). Therefore, the owners had
breached the Deed of Mutual Covenant. The Lands
Tribunal granted injunctions compelling the owners
to demolish the structures.

Conclusion

Property managers should realize that insurance is not
the full answer to all claims. Indeed, under section 4 of
the Building Management (Third Party Risks Insurance)
Regulation, a policy is only required to provide insurance
of not less than $10 million in respect of any prescribed
liability. Many public liability insurance policies taken out
are limited to the statutory extent accordingly. That ceiling
sum would include interest and costs (often including
legal costs of both the claimants and the defence). Any
sum in excess incurred in handling and settling a claim
will still be borne by the property managers and the
incorporated owners.

In any event, taking out insurance does not mean that
the property managers may stop taking precautions
to prevent accidents and claims. There may well be
exceptions relating to unauthorized building structures
and the requirements to take reasonable precautions to
remove known and readily known risks contained in many
typical policies. Also, increased premium loading and
difficulty to take out the required insurance in future are
possible consequences which cannot be ignored.

Property managers should also be familiar with the effect
of the material provisions of the insurance policy so as to
ensure their due and punctual observance. Professional
advice from capable brokers and lawyers should be
sought whenever there may be doubt.

This article is purely for readers’ reference. If an actual

case arises, please seek legal advice. All Copyrights
Reserved.
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