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Overview of the Building Management (Amendment)

Ordinance 2024

By K. Y. Kwok and Phoebe Tsang of Li, Kwok & Law Solicitors & Notaries

Following the public consultations held on review of the
Building Management Ordinance (Cap. 344) (“BMO”)
in 2014 and amendments made in 2018, the Building
Management (Amendment) Ordinance 2024 (“Amendment
Ordinance”) was gazetted on 12 July 2024. Subject to
certain exemptions discussed below, the Amendment
Ordinance will come into operation on 13 July 2025.

Key Amendments in the Amendment Ordinance

The new amendments follow the themes and issues
suggested in the 2014 consultation paper published by the
Home Affairs Department, including:

(@ Introducing the notions of large-scale maintenance
and other high-value supplies, goods or services
required for building management and imposing
respective requirements in relation to each type of
such procurement;

(b)  Providing for a mechanism for natural persons
authorized by corporate flat owners to act for the
latter at general meeting of the incorporated owners
(“Io”);

(c) Imposing or adjusting requirements in relation to
financial statements and other accounting documents
of I0s and in relation to procedure of meetings; and

(d) Criminalizing failure to keep certain documents
concerning building management.

While the new amendments mainly apply to buildings
with 10s, substantially similar amendments concerning
procurement, financial statements and duty to keep certain
types of documents are also incorporated into Schedule 7
of the BMO to apply to developments of multiple ownership
but without any IO formed. It will primarily be for the
Manager of those developments to comply with the new
statutory requirements in conducting procurements.

This article does not intend to set out exhaustively all the
new amendments. Instead, the authors would discuss
some important amendments for the general reference of
property managers.

(i) Classification of Major Procurements and
Their Respective Requirements

The Amendment Ordinance classifies relatively
valuable procurement contracts into “type 1 high value
procurement”, “type 2 high value procurement” and “large-
scale maintenance procurement” particularized as follows:—
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(@) Type 1 High Value
Procurement’

Value of procurement exceeds or is likely to exceed HK$200,000 but does
not exceed or is unlikely to exceed 20% of the “reference amount” for the
procurement, and is not a large-scale maintenance procurement

(b) Type 2 High Value
Procurement?

Value of procurement exceeds or is likely to exceed 20% of the “reference
amount” for procurement, and is not a large-scale maintenance procurement

() Large-scale Maintenance

Procurement® common parts;

It concerns the repair, replacement, maintenance or improvement of the

Value of procurement exceeds or is likely to exceed HK$30,000 per flat
(excluding garage, carpark, carport, unless every flat in the building concerned
is, or is part of, a garage, carpark or carport);

building

But it excludes:
(i) Any cleaning or security services of the building; and
(i)  Any building management services provided by the manager of the

As opposed to taking the annual budget as the benchmark
in the existing section 20A, “reference amount” in the
Amendment Ordinance refers to the average specified
annual expenditure of the past 3 financial years of the
building (if any) or the proposed annual expenditure under
the last budget prepared*. This may prevent artificial
manipulation of the annual budget to circumvent the
statutory requirements, say by deliberately yet unjustifiably
inflating the estimated sum of expenditure for the current
financial year. Under the Amendment Ordinance, however,
where the “actual” total sum of management expenses
incurred for the development is only ascertained for one

Section 2D(1)(a) of Amendment Ordinance
Section 2D(1)(b) of Amendment Ordinance
Section 2E of Amendment Ordinance
Section 2D(3)-(6) of Amendment Ordinance
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financial year (or no such sum is so ascertained), the latest
“budgeted or estimated” sum will continue to be adopted as
the “reference amount” in determining, for example, whether
the 20% rule relating to Type 2 High Value Procurement will
apply. It is not readily apparent why the actual figure for that
one financial year cannot be adopted in lieu of the estimated
sum, if the concern is to avoid manipulation mentioned
above. In any event, the chance that a new development
in occupation for less than 3 financial years requires major
renovation, hence triggering the Amendment Ordinance
should not be high in reality.
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The important requirements for each of the said three types of major procurements are summarized below.

Table 1: table showing general requirements under each type of major procurement

Type 1 High Value Type 2 High Value
Procurement® Procurement®

Large-Scale Maintenance
Procurement’

General and tender
requirements

Compliance with the Code of Practice for Procurement published by HAD (“COP”)2. Note
that for buildings with 1O, it was expressly provided that non-compliance of COP itself will

not void the Contract.®

All major procurements must be conducted by invitation to tender™ *(essential requirement)*

Requirements of how to conduct the tender exercise as provided under Sch. 6A (for
buildings with 10) or under Division 3 of Part 2 of Sch. 7 (for buildings without 10)"

Declaration of
interest and connects
requirement

Requirements of declaration of interests and connections
to be made by MC participants and responsible persons
under Part 1 of Sch. 6B (for buildings with 10) or by
responsible persons under Subdivision 1 of Division 4 of
Part 2 of Sch. 7 (for buildings without 10)*

Requirements of declaration
of interests and connections
under Part 1 and declaration
of no interests and
connections (for large-scale
maintenance projects) under
Part 2 of Sch. 6B to be
made by MC participants
and responsible persons as
defined below (for buildings
with 10), or declaration of
interests and connections
and declaration of no
interests and connections by
responsible persons under
Subdivisions 1 and 2 of
Division 4 of Part 2 of Sch. 7
(for buildings without 10)'®

Meeting requirements

- Whether to accept or refuse a tender submitted for
procurement must be decided by a corporation resolution (for
buildings with 10), or owners resolution (for buildings without

[O)] 4
*lessential requirement)*

See section 28D and paragraph 12 of Schedule 7 of the Amendment Ordinance

See section 28E and paragraph 13 of Schedule 7 of the Amendment Ordinance

See section 28F and paragraph 14 of Schedule 7 of the Amendment Ordinance

See section 28A and paragraphs 12(1)(a), 13(1)(a) and 14(1)(a) of Schedule 7 of the Amendment Ordinance
See section 28A(2) of the Amendment Ordinance

See section 28D(1), 28E(1) and 28F(1); and paragraphs 12(1)(b), 13(1)(b) and 14(1)(b) of Schedule 7 of the Amendment Ordinance

(
See section 28D(2
See section 28D(2
See section 28F(2

(

)
)
)

(a), 28E(2)(a) and 28F(2)(a); and paragraphs 12(2)(a), 13(2)(a) and 14(2)(a) of Schedule 7 of the Amendment Ordinance
(b) and 28E(2)(b); and paragraphs 12(2)(b) and 13(2)(b) of Schedule 7 of the Amendment Ordinance

)(b); and paragraph 14(2)(b) of Schedule 7 of the Amendment Ordinance
See section 28E(2)(c) and 28F(2)(c); and paragraphs 13(1)(c), 14(1)(c) of Schedule 7 of the Amendment Ordinance
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Type 1 High Value Type 2 High Value
Procurement® Procurement®

Large-Scale Maintenance
Procurement’

Meeting requirements
(Cont’d)

- Contract must not be varied or terminated other than by a

*(essential requirement)*

corporation resolution (i.e. a resolution of owners passed
at general meeting of 10) (for buildings with 10), or owners
resolution (for buildings without 10)'®

Requirements for convening
and conducting general
meetings to consider the
tenders and variation or
termination of the contract
as provided in Sch. 6C
(for buildings with 10), or in
Division 4 of Part 3 of Sch. 7
(for buildings without 10).®

It is noted among the various
requirements put forward, the
“voting-in-person threshold”
is an “essential requirement*

Exceptions from tender
requirement

Exceptions from tender requirement relating to the
renewal situation as provided in the existing section
20A(2A), where the existing supplier or service-provider
may be engaged again on such terms as decided by a
resolution passed in a corporation resolution or owners
resolution may still apply.'”

1 See section 28E(

2)
s See section 28F(2)

(d) and 28F(2)(d); and paragraphs 13(4) and 14(3) of Schedule 7 of the Amendment Ordinance
(e); and paragraphs 14(1)(c) and 14(3) of Schedule 7 of the Amendment Ordinance

K See section 28D(3) and 28E(3); and paragraphs 12(3) and 13(3) of Schedule 7 of the Amendment Ordinance

2024 YEAR BOOK
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Major amendments to impose certain requirements regarding tender, declaration and general meeting by introducing new
Schedules 6A, 6B and 6C and making similar corresponding amendments to Schedule 7 are summarized as follows:—

Table 2: table showing certain tender, declaration and meeting requirements

Tender Requirement (@ It adopts some requirements similar to those contained under the COP, such as those
(Sch. 6A/Division 3 of Part regarding the contents of the tender, strict non-acceptance of late tender etc..
2 ofSch. 7)

(b)  Nevertheless, as opposed to the COP, there is no requirement of the number of “valid
tenders obtained” as provided in the present paragraph 4.2 of the COP'® (being 3
invitations for procurement which exceeds or is likely to exceed $10,000 but does
not or is unlikely to exceed $200,000; and 5 invitations if the value of procurement
exceeds or is likely to exceed $200,000).'°

(c) Advertisement say in the media or through the Internet cannot be treated as satisfying
the requirement of the minimum number of invitations for tender.?°

Declaration of Interests To enhance transparency and to allow owners to make a better-informed decision in casting

and Connections a vote in procurement decision, certain groups of persons are required to declare their
Requirement personal interest or connection with the tender made, and some required to declare also
(Sch. 6B/Sub-divisions 1 their relationship and connection with another.

& 2 of Division 4 of Part 2

of Sch. 7) For buildings with 10, both the “management committee participants (“MC participants”)”

and “responsible person” are to make relevant declarations on interests and connections,
whereas only the latter is required to make the relevant declarations for buildings without 10:

(@  “MC participants” refer to both the MC members, and treasurer and secretary who are
not MC members;

(b) “Responsible persons” refer to the Manager and those accustomed to or obliged to
follow instructions given by a Manager directly or indirectly. This wide definition aims to
catch all employees, agents and any other persons who would follow the Manager’s
instructions.

For all major procurements:

(@  MC participants (if the building has 10) should declare their interests or connections for
tenders submitted before the procurement contract is entered into; whereas

(b)  Responsible persons should declare both: (i) their dealings or connections with the MC
members (if the building has 10), and (i) interest or connections for tenders submitted
before the procurement contract is entered into.

(c) Itis noted that the phrases “personal dealings” and “personal interests” do not come
with a specific definition in the Amendment Ordinance but are left open for general
interpretation.

L Paragraph 4.2 of COP provides that “Where the number of valid tenders obtained is fewer than the number of tenders stipulated above, the MC shall pass
a resolution to accept or reject the tender exercise!”

L See paragraph 5(1) of Schedule 6A; and paragraph 20(1) of Schedule 7 of the Amendment Ordinance

2 See paragraph 5(3) of Schedule 6A; and paragraph 20(3) of Schedule 7 of the Amendment Ordinance
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(d)  For interested MC participants:

(i) they must not preside over or otherwise attend a MC meeting (to the extent
that it relates to the procurement), but this prohibition may be exempted by an
“exemption resolution” [as defined in (f) below];

(i) however, they cannot be exempted from the prohibitions against voting on any
proposed resolution concerning the procurement or being counted towards the
quorum at the MC meeting, and they cannot even be present when any such
voting takes place; and

@iy  there is also a general prohibition (even with an “exemption resolution”) against
participating in procurement activities?'.

(e)  Similarly, for interested responsible persons:

(i) there is also a general prohibition that they must not participate in any
procurement activities, but this prohibition could be exempted by an exemption
resolution.

()  An “exemption resolution” is a resolution passed in a MC meeting or an 10 general
meeting (for buildings with 10) or by owners (for buildings without 10) to exempt the
interested MC participants or responsible persons from the respective prohibition with
reasons provided.

For large-scale maintenance procurements, in addition to the above declarations:

(@ MC participants (if the building has 10) should make a further declaration of no
interests or connections with the tender (except those already declared, if any);

(b)  Likewise, the responsible person must also declare that he () has no personal dealing
or connection with MC members (if the building has 10); and (ii) has no personal
interest or connection with the tender (except those already declared, if any).

To further enhance transparency, notice of the declarations made containing the prescribed
particulars should be displayed in a prominent place of the building for at least 7 consecutive
days within 7 days after the declaration was made.

Meeting Requirements
(Sch. 6C/Division 4 of
Part 3 of Sch. 7) (for
examples only)

There are additional general meeting requirements to be complied with if a resolution
is proposed regarding acceptance or refusal of tender for any large-scale maintenance
procurement and whether such procurement contract entered into is to be varied,
terminated or avoided. These requirements aim at increasing transparency and engaging
more owners in participating in the decision-making in such type of procurements, including:

(@ The notice of the meeting must bear the Chinese and English warning words of
“Important Reminder”;??

(b) In passing a resolution regarding large-scale maintenance procurement, the “voting
in person” threshold must be passed, i.e. it must either be passed by 5% of the total
number of owners or by 100 owners computed according to Schedule 11 (whichever
is less)?®, and the respective votes cast personally and by proxy must also be recorded
clearly in the minutes of the proceedings;*

(c) Copy of the certified minutes of the meeting must also be delivered to all owners
within 28 days after the date of the meeting held.?®

In view of the “Vote-in-person” threshold introduced, the Amendment Ordinance also
introduces the use of “authorization notice” to allow corporate owners to appoint a
representative to vote on its behalf. If a corporate owner votes by an authorization notice, it
will be regarded as voting “in person”.

2! The term “procurement activities”is not specifically defined in the Amendment Ordinance. The Government's intention appears to be that the exemption
resolution is to facilitate discussions about the tenders, if the MC or the owners think fit. However, in any event, the interested MC participant should in
any way be prevented from participating in the decision-making process and should not even be present when the voting takes place (see Legislative
Council, Bills Committee on Building Management (Amendment) Bill 2023 (2024, May 16). Minutes of meeting. Website of Legislative Council at: https://
www.legco.gov.hk/yr2023/english/bc/bc56/minutes/bc5620240516.pdf, p.23-24). In the absence of clear definition of the term “procurement activities’, in
a particular case, there may be dispute on whether the exempted interested MC participant has in fact participated in some “procurement activities”

2 See paragraph 3 of Schedule 6C; and paragraph 48 of Schedule 7 of Amendment Ordinance

22 See paragraph 4 of Schedule 6C; and paragraph 49 of Schedule 7 of Amendment Ordinance

2 See paragraph 5 of Schedule 6C; and paragraph 50 of Schedule 7 of Amendment Ordinance

2> See paragraph 6 of Schedule 6C; and paragraph 51 of Schedule 7 of Amendment Ordinance
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[t can be noted that the above requirements are numerous
and tedious. The languages used are also complicated
with the relevant sections and schedules scattering
everywhere and many cross-references made. Often,
the new requirements need careful reading for lawyers
to comprehend, let alone for the concerned lay persons
to comply. Take an example, under Schedule 6B of the
Amendment Ordinance, the 10 is only required to post
up the notice of the declarations made instead of the
declaration itself due to protection of personal data privacy
reasons. Managers or MC members cannot claim protection
on the ground of compliance with statutory requirements if
faced with complaints or actions taken under the Personal
Data Privacy Ordinance (Cap. 486) if they have posted up
the declarations. Further, while there may be little dispute to
require interested MC members and Managers to declare
their interest and connection in the procurement process
for the sake of transparency so that informed decisions can
be made, some unsophisticated and less knowledgeable
lay MC members, particularly those not assisted by any
professional managers, may not be aware of the need to
make declaration (i.e. of no interest) even when they have no
interest in case of large-scale maintenance procurements.
Moreover, the various rules relating to restriction against
participation in the procurement process by interested
parties and the related exemptions, the breach of which
may affect the validity of any resolution passed, are perhaps
not simple for many MC members.

Another interesting amendment is codifying some guidelines
in the existing COP into the Amendment Ordinance. COP
has its origin from section 44(1)(a) of the BMO, which
provides that the Secretary for Home and Youth Affairs
may from time to time prepare, revise and issue COP to
give guidance and direction as to, amongst other matters,
the procurement of supplies, goods and services required
by the 10. While the BMO provides for the substantive
requirements, like tendering and choosing the supplier
by owners in 10 general meetings for certain valuable
procurements, COP provides for the detailed procedures
and mechanisms for conducting tenders, such as the

2 See paragraph 5.1 of the COP (effective from 1 Sept 2018)
z See paragraph 5.3 of the COP (effective from 1 Sept 2018)

tender-box should be a double locked box to be placed with
the 2 keys separately kept by the chairman and secretary
or treasurer,?® and all tenders to be opened at the same
time in the presence of at least 3 MC members who should
countersign and date each of the tenders,?’ that are meant
to be directory guidelines and not compulsory rules. Section
44(2) of the BMO makes it clear that breach of the COP
itself will not carry any civil or criminal liability but may only
be relied on as tending to establish or negate any liability
which is in question in legal proceedings (e.g. it may operate
as a reference standard of care in proving or disproving
negligence). That the COP and related procedural rules
are only guidelines has been affirmed by decided cases. In
the recent case Yk G R 2 7] £ o BB 42} A i A (LDBM
164/2021, 13 May 2024), the Lands Tribunal accepted that
the 10 might have breached paragraphs 3.1 and 3.6(a) of
COP by failing to display the meeting notice and tender
documents (which were voluminous and soft copies were
placed at the management office for owners to obtain) at
conspicuous place of the estate. Nevertheless, the court
has no power to declare a contract void, nor would the 10
become liable in any civil or criminal proceedings merely
because of any breach of COP. The owner’s claim was
therefore dismissed.

Despite that, prior to the amendments of BMO in 2007,
which in the authors’ view have been the most helpful and
enlightening amendments of BMO ever made, there might
be confusion as to the legal status of COP. Somehow, the
then section 20A(3) stipulated that “the tender procedure
in respect thereof shall comply with such standards and
guidelines as may be specified in a COP relating to such
procurement and tender procedures”. Therefore, there may
be doubt as to whether the COP has been incorporated
as statutory requirements despite the above analysis as
to its status and effect. Accordingly, a new section 20A(5)
was introduced during the 2007 amendments, making it
clear that breach of the COP would not by itself render the
procurement contract void. Therefore, the conventional
respective roles of section 20A of the BMO (i.e. the
substantive requirements of tendering and allowing the
owners to choose the supplier or service provider in 1O
general meeting for relatively valuable procurements) and
the COP (i.e. the procedural requirements of how a tender
should be conducted) and their respective effects (i.e.
mandatory or directory) have been well-defined and settled.
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Nevertheless, the Amendment Ordinance has now
elaborated and incorporated some procedural requirements
in the COP into the BMO. It should not be forgotten
that all these numerous and tedious new rules are to be
observed by the IOMC of the majority of the buildings
and developments in Hong Kong who are largely laymen.
One would naturally ask whether such amendments are
necessary and effective for addressing some important
mischiefs, like reducing disputes amongst the owners
or bid-rigging activities to justify their introduction with
resulting complication. In considering this question, perhaps
we should examine the more fundamental question of
legal consequences associated with non-compliance
with the statutory provisions (and not the COP) relating to
procurement, under the existing law and the Amendment
Ordinance.

(i) Effect of Breach of Statutory Requirements
for Procurement

Even if certain procurement requirements, whether brand
new or originated from the COP, are incorporated into the
BMO, question will remain as to their effect and what will
happen if they are not observed.

The objective of the BMO is to encourage the owners to
incorporate themselves and manage their own buildings,
particularly the common parts and facilities, according to
the statutory framework. In order to achieve the objective,
it requires active participation of laymen owners and
volunteers who are passionate enough to step up and
take up the responsibility as MC members on a primarily
gratuitous basis. If the consequence for breach of the
statutory procurement requirements is that all the IOMC
members concerned will be personally liable (whether civilly
or criminally), those volunteers will probably be scared
away. This will be against the legislative intent of the BMO.

Another possible consequence of breach one can think of
is that all contracts entered into will be void or voidable by
the 10. However, there may be some contracts which are
genuinely or even urgently required, and may have been
entered into bona fide and reasonably by IOMC for the
benefit of the owners, although somehow some rules for
procurement have not been strictly followed. If the BMO
provides, as a hard-and-fast rule, that all such contracts are
void or may be avoided, this will only create uncertainties
and unnecessary disputes if not injustice. For instance, if
the contractor acting in good faith has incurred expenses
pursuant to the contract by buying materials and employing
workmen, or if they have carried out some works under
the void contracts, should they be compensated or paid

for, and if so, how much? Indeed, even if the contract is
avoided, the contractor may still have a claim for reasonable
remuneration in respect of the services rendered or work
done under the contract. In Lau Yee Trading as Hing Tai
Lee Construction Co v the Incorporated Owners of Garland
House (DCCJ 2613/2007, 15 January 2010), the plaintiff
contractor’s claim that it entered into a further agreement
with the defendant 10 to carry out additional works was
rejected. Nevertheless, as the defendant IO had enjoyed
the fruit of the plaintiff’s additional works carried out without
complaints, the court agreed that the plaintiff contractor
shall be entitled to a reasonable price for the additional
works carried out on quantum meruit basis (i.e. reasonable
remuneration for work done or services rendered).
Generally, in situations where the alleged contract provided
for a stipulated fee resulting in tendering and negotiation
in the market, such sum may be accepted as the fair and
reasonable value. There are other decided cases which
upheld or recognized similar claims.2®

On the other hand, statute is supposedly mandatory,
carrying some consequences for non-compliance. It is also
necessary to have some laws governing procurement when
IOMC and Managers are not spending their own money, but
money belonging to the owners in choosing the suppliers
of goods and services. Therefore, amendments were
introduced in 2007 for the court to exercise its discretion,
where there is breach of the statutory provision, to decide
whether the contract should be avoided after considering all
the circumstances, including the factors enlisted in section
20A(7). By so doing, there is possible sanction for breach of
the procurement requirement and a proper balance is struck
between certainty and flexibility. Not all but some contracts
may be avoided in extreme cases and lawyers could
advise their clients with some criteria in mind on how the
Court would likely decide on the matter. Such discretionary
power of the Court is not uncommon in situations where
more room is required to make decisions specific to factual
context of individual case.?®

Indeed, the Amendment Ordinance keeps and probably has
no choice but keep this framework under the new sections
28l and 28J. However, it has now introduced numerous
new procedural rules so that there will, in theory, be more
cases caught by the BMO allowing judicial intervention.
Moreover, the Amendment Ordinance also classifies certain
procurement requirements as “essential requirements”
(which have been marked by *in Table 1 above). The 10 is
allowed to pass a resolution in its general meeting to avoid
the procurement contract entered into in breach of any
essential requirement (section 28l).

» See Powertechnic Limited v The 10 of Monte Vista (DCCJ 874 & 878/2019, 9 Jun 2023) and Yee Tai Cleaning Co Ltd v The Incorporated Owners of Tai On
Building Shau Kei Wan & Anor (DCCJ 2645/2005, 27 Oct 2006 and 2 Jan 2007).

3 See, for example, section 7 Matrimonial Proceedings and Property Ordinance (Cap. 192) which enlisted various factors like the age and conduct of the
parties, the duration of the marriage etc. for the court to take into account in making orders for financial provision on divorce, and section 3 of Control of
Exemption Clauses Ordinance (Cap. 71) for determining the reasonableness and hence validity of an exemption clause in some circumstances.
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However, even if an “essential requirement” has been
breached, not to mention whether the new amendments
are effective in combating the mischief it aims at, ultimately
the validity of the contract involved is still in the discretion
of the Court in case of dispute®. If IO purports to pass a
resolution in its general meeting to avoid a contract in such
cases, the contractor may still challenge the resolution in
court. Indeed, in reality, from the moment the IO convenes
a general meeting to consider passing a resolution to avoid
a contract due to breach of some essential requirements by
a 14 days’ notice, the contractor may immediately resort to
legal action, for example, by commencing legal proceedings
in court seeking a court declaration that the contract should
be upheld, as well as an injunction preventing the IO from
passing the resolution. The contractor may also seek an
interim injunction on an urgent basis to restrain the passing
of the resolution pending the final decision by the Court of
its claim. Of course, whether the Court will grant any such
injunction, interim or permanent, is highly fact-sensitive.
Different cases will have different outcomes. One thing that
must be certain is that very substantial time and costs will
be incurred for these legal proceedings resulting from the
IO purporting to exercise its statutory remedy based on
the breach of some essential requirements. Any necessary
repair and renovation works may have to be delayed
pending resolution of the disputes with the contractor even
if IO intends to avoid the contract swiftly.

It must be noted that the consequences of making a wrong
judgmental call by the 10 could be devastating, for instance,
in Ipson Renovation Ltd v the Incorporated Owners of
Connie Towers (HCCT 26/2014, 16 December 2016),
the 10 has approved a project for repair and maintenance
works at a general meeting and signed the contract for
around HK$37 million. But subsequently, some new MC
members were elected in place of the previous ones. Some
owners prevented the contractor from carrying out the
works to press for reduction on the contractual price but
the contractor refused. The IO was sued by the contractor.
The Court found that the IO had wrongfully repudiated the
contract and was liable. The total sum involved came up to
about $18 million including damages, interests and costs of
the legal action. As a result, the owners of the development
had to contribute to payment of the said sums.

Therefore, if 10 seeks to avoid a contract on the ground of
breach of an “essential requirement”, but the validity of the
contract is upheld by the Court at the end of the day, the IO
and all the owners of the building may have to bear adverse
financial consequences. The introduction of all the new
requirements, including the essential requirements, may not
reduce disputes and costly litigation.

In the circumstances, one would direct one’s mind back to
the question of what precise mischief the numerous new
procedural rules are to address and whether such rules
are effective in achieving their aims. Experienced property
managers will perhaps be in a better position to answer
these questions than the authors.

Apart from the procurement regime, the threshold for
requiring audit of financial statements has been changed
from “more than 50 flats” to “total income or total
expenditure of the corporation contained in the income and
expenditure account, or both of them, exceeds or are likely
to exceed $500,000” under the Amendment Ordinance.
Therefore, if due to the need to conduct some major repair
and maintenance in a particular financial year, the income or
expenditure of the building exceeds $500,000, auditors will
have to be employed for that year.

To further provide transparency and information to owners,
in addition to the existing requirements to lay the financial
statements before the owners at the annual general
meeting, they should also be displayed in a prominent place
in the building once available for 7 days after they were
signed without waiting for the annual general meeting.

The Amendment Ordinance also introduces a new offence
against failure to keep the supporting documents referred
to in the accounting documents for 6 years after the date
of which the MC obtains such documents. Indeed, several
new offences are introduced in the Amendment Ordinance
against failure to keep certain documents by the 10 (see
Table 3 below).

EY That is, the “essential” requirement may at the end turn out to be “dispensable”.
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(iv) Keeping of Documents and Criminal Sanctions

Some important provisions about the need to keep certain documents under the Amendment Ordinance may be

summarized as follows:

Table 3: table showing the main duty to keep documents under the Amendment Ordinance

Criminal
sanction under

account or any other financial records maintained)

was obtained

no 10): existing
paragraph 2(1)
of Sch. 7

Documents to keep Terms Provisions BMO
Declarations made under Sch. 6B/Division 4 of Part 2 6 years after the By 10: NA
of Sch. 7 contract was paragraphs 6,
entered into 15, 21, 27 of
Sch. 6B
By manager NA
(if no 10):
paragraphs 28
and 36 of Sch.
-
Procurement documents: those contains information 6 years after By 10: s5.28B Yes
that enables a person who inspects it to readily the contract is By manager NA
verify the financial liability or otherwise relates to the entered into (if no 10):
procurement, such as all tender documents, copy of paragraph 10 of
contract, statement of account and invoice, and all Sch. 7
underlying financial and/or relevant documents, but
exclude declarations under Sch. 6B/Division 4 of Part
2 of Sch. 7
Lodged proxy instruments for corporation meeting 12 months after By I0: ss.4A & Yes
conclusion of 4B, 40C, 40CA,
meeting 36A
Lodged authorization notice (original hardcopy/e-copy) 3 years after By 10: s.36A Yes
conclusion of
meeting
Certified minutes of MC meeting and corporation 6 years after the By I0: s.36A Yes
general meeting date on which By manager NA
they are certified (if no 10):
paragraph 40 of
Sch. 7
Each bill, invoice, voucher, receipt or any other 6 years after the By 10: s.27(6) & Yes
document (i.e. supporting document) referred to in the date of which S.27A(2)
accounting document (i.e. any books or records of the document By manager (if NA

The relevant criminal liability in failing to keep the documents is imposed on the “accountable” MC participants. Accountable

is defined under section 2C of the Amendment Ordinance, in which a person is accountable for the contravention if

(@  The contravention occurs because a MC fails to perform a duty; and

(b) At time of contravention, the person is, as a participant of MC assuming (whether expressly or by implication)

responsibility for taking the actions required for the MC’s performance of the duty.
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In balancing the imposition of offence, statutory defence is
also provided for the person charged with the respective
offence to establish that he or she “exercised all due
diligence that [he or she] ought to have exercised in the
circumstances to prevent the commission of the offence”. To
lower the threshold of the defence, there is no requirement
that the offence must be committed “without the person’s
consent or connivance” to raise a valid statutory defence. If
there is sufficient evidence to show that the defendant has
exercised due diligence as aforesaid, the burden is then on
the prosecution to disprove it beyond reasonable doubt.

It appears that the concept of “accountable” MC
participants is introduced to address the concerns of
criminal sanction being too stringent and too wide if they
were imposed on every MC participants. As an example,
the Government said that in case of change of MC, the
incoming MC who never has possession or custody
of the documents concerned may avail themselves of
this defence®'. Of course, in a particular case whether a
particular MC member may succeed with this new defence
remains to be seen. However, at least the Government will
perhaps unlikely prosecute a particular MC member if the
document concerned was not created at a time when he
was such a member and he can prove that he has never
had possession or custody of the document despite having
taken diligent steps to obtain them.

Nevertheless, MC members must be conversant with the
scope of documents covered by the newly created offences
to avoid committing any of them. They should establish a
proper system for safekeeping the relevant documents,
preferably endorsed by a resolution passed in a MC
meeting. When there is any change of MC member, the new
member should ensure that the documents are in proper
custody and can be produced if necessary. If not, he should
make proper effort to locate the documents and record
that those documents have never come into his custody
or possession, so that he may have a greater chance of
persuading the court to acquit him if required. Professional
property manager should assist the MC in taking those
steps and all other necessary steps to protect themselves
from the newly imposed criminal liability. In this regard, we
do not intend to repeat our observations on the legislative

intent of the BMO and the possible impact on holding MC
members personally liable for crimes other than due to their
dishonest or fraudulent acts made above.

Caution to Property Management Companies (PMC)/
Practitioners (PMP)

As discussed above, many of the new provisions relating
to procurement imposed on IO have been incorporated,
mutatis mutandis, into Schedule 7 of the BMO, primarily
to be observed by Managers of developments with no
IO formed yet. Pursuant to section 34E of the BMO, the
provisions of Schedule 7 will be incorporated into every
DMC and override any contrary provision in the DMC.
This means that if the procurement requirements are not
observed, the Manager will be in breach of the DMC and
legal proceedings may be brought against it on such basis.
Further, section 4 of the Property Management Services
Ordinance (Cap. 626) (“PMSQ”) provides that it will be a
“disciplinary offence” if the court has determined that a
property management company/practitioner has been in
breach of the DMC or BMO. In theory, therefore, breach
of any of the tedious new rules, if so determined by the
court, may lead to disciplinary consequences. Of course,
not many cases are brought before the court and most
cases so brought do not proceed to trial. If there is no court
determination of any breach, the said provision in PMSO
relating to disciplinary offence may not apply.

Similarly, many new provisions requiring IOMC to keep
documents have also been incorporated into Schedule
7 of the BMO applicable to Managers. While it is noted
that similar offence was not imposed on Managers as
in the case of IOMC, breach of Schedule 7 may, as
discussed above, amount to breach of DMC and BMO and
if so ruled by the court, may lead to disciplinary actions
under PMSO.2? However, even on the present version
of paragraph 5 of Schedule 7 of BMO, the Manager is
already required to observe the entire COP. Therefore, even
before the Amendment Ordinance comes into operation,
if a licensed PMC or PMP acts in breach of the COP and
is so determined by the Court, he may technically have
committed a disciplinary offence under the PMSQO.

3 see Legislative Council, Bills Committee on Building Management (Amendment) Bill 2023 (2024, May 7). Minutes of meeting. Website of Legislative
Council at: https://www.legco.gov.hk/yr2023/english/bc/bc56/minutes/bc5620240507.pdf, p.30:
This is an example raised by the Home Affairs Department during the Legislative Council debate held regarding the offence in failing to keep the
accounting and supporting documents under section 27 of then draft amendment bill on BMO.

82 It is thought that no similar criminal liability is required to be imposed on Managers for failing to keep the prescribed documents because they are already
under scrutiny of the PMSA under the PMSO and the guidelines of various Codes of Conduct.
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Transitions

A transitional grace period of 3 years (from 13 July 2025
to 12 July 2028) is given to facilitate the transition from
the present procurement regime to the new one under the
Amendment Ordinance.®® In short, the procurement may
not be governed by the new statutory framework if the
date on which an “initiation decision” for procurement was
made falls before 13 July 2025 and a procurement contract
was entered into within the said 3 years’ grace period. An
“initiation decision” refers to a resolution passed by the MC
or the owners to conduct the procurement, and includes
also a decision to approach potential suppliers for such
purpose.

The new duty to keep certified minutes does not apply if
such minutes are certified before 13 July 2025, and the duty
to keep lodged proxy instruments and authorization notices
and the respective offences do not apply if the notice
convening the meeting is given before 13 July 2025.

Conclusion

We believe in the benefit of viewing matters from the critical
perspective and have been conducting our legal practice
and studying the Amendment Ordinance on such basis. We
also take the view that the Government should be slow to
prosecute and the court also slow to convict a MC member
for acts which are not fraudulent or dishonest, or at least
when they are not guilty of any willful neglect (e.g. turning
a blind eye or ignoring a known risk as opposed to purely
acting below the objective standard of reasonableness).

Further, it should not be difficult for the law to be understood
and observed, particularly when it is a piece of legislation
of wide and general application, as in the case of the BMO
which applies primarily to all MC members and property
management personnel in all buildings and developments
of multiple ownership in Hong Kong. New laws requiring
people to do something or prohibiting them against
doing something should only be enacted when there are
good reasons to do so, for example when there are clear
circumstances which suggest that they will be effective in
addressing some common or important mischiefs in our
society. It will be up to the readers to consider whether
they agree to the above observations and whether the
Amendment Ordinance as a whole fulfills those objectives.

As far as we understand, the Government has been acting
sensibly and has always borne in mind the legislative intent
of the BMO and the significance of encouraging owners to
participate in management of their own buildings and act as
MC members. Therefore, there have been very few, if any at
all, prosecutions brought against the MC members for failing
to comply with the existing BMO provisions.®* Even if more
acts or omissions will be criminalized under the Amendment
Ordinance, we believe the Government will continue to
act sensibly after considering all the circumstances before
deciding whether to take any action in a particular case.
On the other hand, it will be incumbent upon property
managers to familiarize themselves with the new provisions
and take all reasonable and proper measures to ensure
their due compliance, whether in conducting procurement
or other affairs in managing buildings without any 10, or
advising and reminding the MC members of the 10s.

[END]

This article is purely for readers’ reference. If an actual case arises, please seek legal advice.

All Copyrights Reserved by the Authors.

e See section 44B of the Amendment Ordinance

= On the other hand, if the understanding is correct, it will be difficult to see why it is necessary to include various new offences directed against MC mem-

bers in the Amendment Ordinance.



Who should be responsible for the leakage at the roof of a

building?

By Chung Pui Lam, GBS, JP

Water leakage or seepage at the roof or the top floor unit
of a building is a very common problem that not only
the owners of the floor below are facing, but it is also a
headache to most of the owners’ corporations of the
building. Who should be responsible for the leakage/
seepage? Is it so simple that whoever is the roof owner
must be held responsible? What if there is no roof owner?
What about the cases in which the leakage/seepage
originates from the upper floor unit to the floor immediately
below? Is it the owner of the upper floor held responsible?
This article will discuss different scenarios with illustration of
% Ilgndrrrark case about water leakage decided in the Lands
ribunal.

Maintenance and repair of the roof itself

In general, the owner of a roof must be responsible for the
maintenance and repair of the roof insofar as its interior
and surface are involved. Even if there is no such obligation
imposed on the roof owner in the deed of mutual covenant
of the building, reference may be made to Section 34H of
the Building Management Ordinance (“BMQ”) regarding the
duty to maintain property which provides that:—

“(1)  Where a person who owns any part of a building,
has the right to the exclusive possession of any part
of a building or has the exclusive right to the use,
occupation or enjoyment of that part, as the case may
be, but the deed of mutual covenant in respect of the
building does not impose an obligation on that person
to maintain the part in good repair and condition, that
person shall maintain that part in good repair and
condition.

(2)  The obligation in subsection (1) shall be deemed to be
an obligation owed to all owners of the building under
the deed of mutual covenant.”

Maintenance and repair of the waterproof membrane
installed beneath the roof

What if the waterproof membrane installed beneath the roof
becoming defective that requires maintenance and repair?
Must the roof owner be held responsible? The answer lies
in a Lands Tribunal case of Tai Fong Trade Limited v The
Incorporated Owners of Nos.167 & 169 Hoi Bun Road
and Lam, Chan & Co. Ltd. in LDBM 1/2006. This case has
established the general principles with expert evidence in
support as to who should be responsible for water leakage
at the roof. Extracted below are the relevant facts of the
case and the reasons for the court’s decision revealed in the
Judgment.

Tai Fong Trade Limited Case

Background

The Applicant in the case, Tai Fong Trade Limited had been
the owner of the 5th floor (“56/F”) of a building in Kwun Tong,
Kowloon (“Building”) since 1996. Its associated company

was the owner of 5/F between 1983 and 1996. The 1st
Respondent was the owners’ corporation of the Building.
The 2nd Respondent was the developer of the Building and
still owned the roof of the Building at the relevant times.
These proceedings concerned the water leakage problem
from the roof to 5/F.

The parties had no dispute that there were various layers
making up the floor slab of the roof cum ceiling slab of 5/F
from the top downwards, namely concrete tile layer;
cement/sand screeding layer; thermal insulation material
layer; waterproof membrane; cement/sand screeding
and bedding layer; and structural slab. It was also not in
dispute that among the various layers, only the waterproof
membrane was waterproof, all the other layers were
porous and not waterproof. The concrete tile layer was
still the original concrete tile layer existing at the time when
the Building was first constructed and had never been
changed. Likewise, the waterproof membrane had never
been replaced.

The 5/F was formerly used as a factory. There had been
3 chimneys, some air-conditioning cooling towers and a
water tank erected on the roof serving the other factories
in the floors below. Amongst the aforesaid structures, a
chimney and a water tank were erected by the Applicant’s
predecessor in about 1983, at which time the other 2
chimneys and many other structures had already been
erected on the roof. It was not disputed that in erecting
the chimneys and the water tank, certain parts of the
waterproof membrane were penetrated, as the anchorage
for the chimneys had to be anchored onto the structural
slab (though the chimneys themselves did not penetrate the
floor slab) and the outward water pipe from the water tank
did penetrate the structural slab to go down to 5/F.

Notwithstanding the erection of the aforesaid structures,
there was no water leakage from the roof to 5/F for over 14
years. The water leakage problem only occurred in about
mid-1990s. In about October 1997, the factory on 5/F
was closed down and moved to somewhere else. Then, 5/
F was renovated, and the renovation was completed by
February 1998. The Applicant then put it on the market for
lease. However, the Applicant only managed to get a tenant
by December 2000 and at a rental very much below the
market rent. According to the Applicant, the reason for not
being able to rent out earlier and the low rental was that
there was widespread and substantial water leakage from
the roof to 5/F affecting the use of 5/F. Despite complaints
made by the Applicant, the 1st and 2nd Respondents failed
to effect Cgepair to the roof, and the water leakage problem
continued.

The Applicant’s case was that the water leakage had been
caused by two factors as follows:—

(1)  The waterproof function of the waterproof membrane
had failed due to aging and lapse of its natural life
span. It was the 1st Respondent’s fault in failing to
maintain the waterproof membrane.



(2)  The lack of proper repair and maintenance of the roof
floor had aggravated the water leakage problem. It
was the 2nd Respondent’s fault in failing to properly
repair and maintain the roof.

Thus, the Applicant claimed against the 1st and 2nd
Respondents, among others, for a mandatory injunction
to repair the waterproof membrane; and damages for cost
of repairdand inspection already incurred and loss of rental
sustained.

Water leakage

From the evidence, it was clear that the water leakage
problem at the ceiling of 5/F was very serious and that
the only source of water causing the leakage was from
rainwater. As observed by the Applicant’s expert, there was
no water supply or drainage pipes that ran on the surface
of the roof, except a fire service water pipe running along
the periphery of the roof, but the 1st Respondent’s expert
confirmed that the fire service water pipe was still in good
condition.

The court accepted the Applicant’s evidence that the water
leakage problem at 5/F started in or not long before 1997.
The first batch of water leakage spots were noticed by the
Applicant a couple of years before 1997, and those were
actually the spots in the middle of the ceiling, where had
been no structures erected on the corresponding part of
the roof. For the leakages in the vicinity around the place
where there used to be structures erected, they were
discovered close to 1997, some 14 years or more after the
structures had been erected. Since the water leakage was
discovered, the problem has deteriorated over time. The
water leakage problem had become extremely widespread
and substantial. It affected almost each part of the ceiling.

As the size of 5/F ceiling was huge, and there was water
leakage at virtually each part of the ceiling, given the small
horizontal distance which the experts for all the parties
estimated the water seeping through the waterproof
membrane could travel, it was obvious that there were
many points of leakage and they covered almost the entire
ceiling. It was clearly not a case that there was only one or a
few spots, or one or some localized parts of the waterproof
membrane having failed. It was clearly a case where a very
substantial part of the waterproof membrane, if not the
whole of it, had failed. Thus, the court found that the water
leakage from the roof through the defective waterproof
membrane to 5/F had caused damages to the ceiling and
the walls of 5/F.

Whose responsibility

There was no dispute amongst the parties’ experts that
all layers in the floor slab of the roof were porous except
the waterproof membrane. Thus, when water was leaking
from the roof surface to the ceiling of 5/F, it must be due
to the defects of the waterproof membrane. Whoever was
responsible for the defects of the waterproof membrane
would be responsible for the damages to 5/F caused by
water leakage.

The waterproof membrane is there to protect the interior
of the whole of a building, and not for any particular owner
alone. It must fall within the definition of “common part”
in Section 2 of the BMO. The case authorities also clearly
establish that such water proofing layer is a common part
of the building (see 28 FF KIREKR S MHA in LDBM
249/2000, Kung Shing Investment Ltd. v. The Sunbeam
Manufacturing Co. Ltd. and another in DCCJ 4093/2002
and Nation Group Development Limited v. New Pacific
Properties Limited in CACV/1999).

As the waterproof membrane was a common part of the
Building, it must be the duty of the 1st Respondent to
maintain it in a state of good and serviceable repair and
clean condition. Section 18(1)(a) of the BMO stipulates
that “The corporation shall maintain the common parts
and the property of the corporation in a state of good and
serviceable repair and clean condition.”

It was also common ground of the experts for the
parties that the layer of cement/sand screeding above
the waterproof membrane was for the protection of
the waterproof membrane. It followed that this layer of
cement/sand screeding should also be a common part of
the Building, and was within the responsibility of the 1st
Respondent to maintain and repair.

The 2nd Respondent, as the roof owner, had actually
the exclusive right to possession and use of the roof. As
pointed out by the Applicant’s expert, it would be very much
up to the 2nd Respondent to decide what sort of layer he
wanted to put on the surface of the roof, just like what an
owner of an internal storey or flat of a building could do to
his flooring.

As pointed out by Godfrey JA in the Nation Group Case,
whose observations were affirmed by the Court of Final
Appeal, the owner of a unit would have right to the
exclusive use of the floor and ceiling surfaces of the floor
owned by him and the air space between them, but not use
of the underside of the concrete slab. The court accepted
that with that right, it also came with the right of the owner
to change the finishes of the floor surface (be it wooden,
plastic, carpet, tile or marble) and the ceiling surface (be
it paint or ceiling paper). It was the responsibilities of flat
owners to maintain the floor and ceiling surfaces, as they
had the exclusive use of them, by virtue of section 34H of
the BMO. In the case of a roof owner, the situation was the
same except that the roof would have no ceiling. However,
as far as the floor of the roof was concerned, the owner
would still be entitled to the exclusive use of the floor
surface, which carried with it the right to change the finishes
of the floor surface and also the responsibility to maintain it.

It was therefore the court found that the 1st Respondent
should bear the responsibility for the maintenance of the
waterproof membrane and the cement/sand screeding layer
above it, whereas the 2nd Respondent should bear the
responsibility to maintain the concrete tile layer.

Who caused the damage to the waterproof
membrane

There was no dispute that the waterproof membrane
had not been repaired, replaced or re-done by the 1st
Respondent or anyone since it was first laid there when
the Building was erected in the 1960s. According to the
Applicant’s expert, the normal life span of a waterproofing
layer like the one in the Building would be around 15
to 25 years. From these evidence, it was clear that by
the time the water leakage started in the Building, i.e. in
mid-1990s or around 1997, the normal life span of the
waterproof membrane of the Building had probably lapsed,
and the waterproof membrane would have started to fail
and required a complete replacement. As the Applicant’s
expert put it, by 1997, after lapse of some 29 years since
completion of construction of the Building in 1968, there
was a high probability — “99% probability” — that there would
be leakage because of aging of the waterproof membrane.
Indeed, with the widespread water leakage all over the
ceiling of 5/F, it was clearly the case that the waterproof
membrane had gone well beyond its life span.



The court took the view that it was extremely unreasonable
for the 1st Respondent not to take any action to repair or
replace the waterproof membrane, when it was clearly their
duty to maintain it in a state of good and serviceable repair
and clean condition under Section 18(1)(a) of the BMO.
The court did not think that the 1st Respondent could raise
the defence that since the concrete tile layer belonged to
the 2nd Respondent, they could not repair the waterproof
membrane without the consent of the 2nd Respondent.
The 2nd Respondent never refused the 1st Respondent
to repair the roof and indeed contended that the 1st
Respondent should have the duty to repair it. As long as
the 1st Respondent could reinstate the concrete tile layer
for the 2nd Respondent, there was no reason why the 2nd
Respondent would object to the 1st Respondent carrying
work to repair or replace the waterproof membrane.

No doubt the 2nd Respondent had never repaired or
maintained the concrete tile layer of the roof and the surface
concrete tiles are still the same tiles when the Building
was constructed. Some of the tiles were cracked, bulging
or even heaving. There was a large extent of vegetation
growing along the cement joints of the original concrete
tiles. The 1st Respondent’s expert, opined that with the
cracks, vegetation grew, and as the vegetation grew the
cracks got bigger, allowing vegetation to grow more and
bigger, a vicious cycle aggravating the condition of the roof,
and eventually, the roots kept digging deeper damaging the
waterproof membrane. The Applicant therefore argued that
the lack of repair and maintenance of the surface of the roof
by the 2nd Respondent had also caused the water leakage
problem to 5/F.

Nevertheless, the court did not accept the Applicant’s
argument in this regard. The concrete tile layer, as opined
by the Applicant’'s and the 1st Respondent’s experts,
whose evidence were accepted by the court, was not for
the protection of the waterproof membrane. Even if there
were many cracks at this layer and vegetation grew along
the cracks, there should still be protection of the waterproof
membrane afforded by the cement/sand screeding layer. To
take an extreme example, assuming the 2nd Respondent
took away all the concrete tiles, leaving the cement/
sand screeding layer exposed to open air and water, and
vegetation grew on this layer, the Applicant could not hold
the 2nd Respondent liable for anything. As an owner of
the concrete tiles, the 2nd Respondent was entitled to
do whatever they like to this layer. They could change the
tiles and also to remove the tiles. As the tiles were not for
the protection of the waterproof membrane, the Applicant
could not insist that the tiles must be there intact. The same
argument would apply when the 2nd Respondent simply
did nothing to maintain the tiles and cracks occurred. The
2nd Respondent was under no duty to provide an intact
concrete tile layer to protect the waterproof membrane. As
the protection was afforded by the cement/sand screeding
layer, when vegetation grows at this layer, it was the duty
of the 1st Respondent to remove the vegetation in order to
protect the waterproof membrane from being damaged by
the roots of the plants. In the circumstances, the court did
not find that the 2nd Respondent should be responsible for
the water leakage to 5/F.

The Respondents also sought to rely on the additional
loading by the structures previously there to suggest that
such additional loading might have damaged the floor
slab of the roof and the waterproof membrane. The court
accepted the Applicant’s submission in this regard. There
was simply no evidence to support this contention. No
fi%]ures about the loading capacity of the roof, nor figures
of the weight of the structures were produced. Without
those figures, one could not say with any degree of
certainty whether the loading capacity would be exceeded.
Indeed, visual inspection of the roof showed no obvious or

widespread damage by additional load to the surface of
the roof. There was also no evidence that the load of such
installation had damaged the waterproof membrane. On the
contrary, many of the tiles along the base of the chimneys
or the water tank were not damaged. It was therefore
purely speculative for the Respondents to suggest that the
load of the structures would have damaged or affected the
waterproof membrane.

Thus, the court did not find that the structures erected
on the roof had anything to do with the water leakage,
and even if they did, the effect was insignificant, and the
Applicant was not responsible for the damage caused by
the water leakage. In other words, only the 1st Respondent
was responsible for the water leakage.

The court therefore ordered (1) a declaration that the
waterproof membrane formed part of the common parts
of the Building and it was the duty and obligation of the
1st Respondent to repair the defects in the waterproof
membrane and to maintain the waterproof membrane in a
state of good and serviceable repair and clean condition;
and (2) a mandatory injunction that the 1st Respondent
must carry out remedial works to rectify the water leakage
problem, including but not limited to repairing or reinstalling
the waterproof membrane.

Conclusion

In light of the above discussion with illustration of the court
case Tai Fong Trade Limited and pursuant to the BMO,
if the interior or surface of a roof requires maintenance
and repair, it must be the roof owner who should be held
responsible. If the waterproof membrane installed beneath
the roof becoming defective requires maintenance and
repair, it must be the owners’ corporation of the building
who should be responsible mainly because the waterproof
membrane is a common facility for the use and benefit of
all owners of the building. Hence, we cannot jump to the
conclusion whenever there is water leakage at a roof that
whoever is the roof owner must be held responsible for it.

If there is no roof owner and there is no mention about the
ownership of the roof in the deed of mutual covenant, then
we may refer to the list of common parts and facilities of
a building contained in the Schedule 1 to the BMO which
includes the roof. As discussed above, Section 18 of the
BMO provides that “The corporation shall maintain the
common parts and the property of the corporation in a
state of good and serviceable repair and clean condition.”
Accordingly, the owners’ corporation of the building has the
responsibility to repair the waterproof membrane installed
beneath the roof. Anyhow, the responsibility of the owners’
corporation is in fact the responsibility of all owners who
have to pay for the maintenance and repair.

Although the case Tai Fong Trade Limited has established
the general principles in determining the responsibility for
water leakage at the roof, it should be noted that each case
is different and may have different outcome due to different
circumstances in each case. Therefore, it is advisable to
engage an expert with experience in dealing with water
leakage problem, usually a registered surveyor, to investigate
the real cause or source of leakage at the roof. Likewise, for
cases in which the leakage or seepage originates from the
upper floor unit to the floor immediately below, it must not
necessarily be the owner of the upper floor unit who should
be held responsible. That depends on the circumstances
of each case. If, for example, the leakage or seepage
originates from the defective public drainage pipe (which is
a common part and facility of the building) embedded in the
upper floor unit, it may be the responsibility of the owners’
corporation to repair subject to the findings of the expert.
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